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FOCUS ON SECRECY AND UNIVERSITY RESEARCH 


Editor’s Note: Three of the following articles arose out of a conference on 
Ethical and Procedural Issues Concerning University Research, held at 
the Rochester Institute of Technology in the Fall of 1991. Early versions of 
‘“‘Secrecy on Campus,’’ by John Shattuck, and ‘‘AAUP Perspectives on 
Academic Freedom and United States Intelligence Agencies,’’ by 
Jonathan Knight and B. Robert Kreiser, were presented at the conference. 
‘‘The Myths of Academia: Open Inquiry and Funded Research,’’ by Wade 
L. Robison and John T. Sanders, arose from discussion at the conference 
and after it. Three other papers arising from the conference appeared in 
the Business and Professional Ethics Journal, March 1992: ‘‘Ethical 
Issues in Funding and Monitoring University Research,’’ by Tom 
Beauchamp; ‘‘Whose Academic Freedom Needs to be Protected? The 
Case of Classified Research,’’ by Nicholas Steneck; and ‘‘Research Fund- 
ing and the Value-Dependence of Science,’’ by Sanders and Robison. 


The organizers of the conference express here their gratitude to the New 
York Council for the Humanities, as well as to many diverse organiza- 
tions at the Rochester Institute of Technology, for the financial support 
that made the original event possible. 


The First Amendment, Governmental Censorship, and Sponsored 
PR rn Perret vir, Meee Peter M. Brody 199 


Does governmental funding of academic research entitle the 
government to impose secrecy conditions on the research 
results? The doctrines of ‘‘academic freedom’’ and ‘‘un- 
constitutional conditions’’ support the researcher’s First 
Amendment right against such conditions. Yet under the 
‘‘non-subsidy’’ doctrine, as reaffirmed in Rust v. Sullivan, the 
government may be entitled to dictate the terms under which 
its research funds are spent. The author examines these doc- 
trines and concludes that academic research is entitled to First 
Amendment protection from censorship, even under the ‘‘non- 
subsidy’’ doctrine. 


GI sini drt edckddehada aoa John Shattuck 217 


The primary mission of a university is to engage in the free and 
open exchange of information and research. Yet changes in the 
research process have created internal and external pressures 
for secrecy. The external pressure for secrecy often comes from 





the government. Government attempts to justify secrecy on 
grounds of national security or of the protection of American 
science and technology from foreign exploitation. As this ex- 
ternal pressure for secrecy grows, research universities face 
major institutional-policy issues regarding the sponsorship of 
research, conflicts of interest, and intellectual property. This 
Article calls for universities to rededicate themselves to the 
proposition that the free flow of information and ideas is vital 
to the academic enterprise. 


The Myths of Academia: Open Inquiry and Funded Research 
Wade L. Robison 
John T. Sanders 


Both professors and universities benefit from a vision of 
academic life that is grounded more firmly in myth than in 
history. According to that myth, scholars pursue research 
wherever their drive to knowledge takes them, and universities 
transmit the fruits of that research to contemporary and future 
generations as the accumulated wisdom of the ages. Yet the 
economic and social forces operating on universities, as well as 
on the interests of faculty members within them, are making 
the myth embodied in the traditional ideal of the academy 
more difficult to sustain. 


A university’s goals of being 1) an open forum and 2) at the 
forefront of knowledge cannot both be met without com- 
promise, given the necessity for outside funding to pursue 
research, and yet the compromises that various universities 
have made between these goals are collapsing under the 
pressure of technological development’s insistent demands for 
particular varieties of pure research and under the weight of 
the massive funding required for that research. 


The myth of academicians working at the cutting edges of 
knowledge, free to hire themselves out to get the funding to 
push against those edges, also represents an unstable com- 
promise. Professors cannot fully retain both 1) the conditions 
of open inquiry required to ensure viable research (and proper- 
ly generated research questions) and 2) the academic freedom 
to do whatever they wish, including accepting grants with 
restrictions on publication or other dissemination of results. In 
short, the issues raised by funded research are major issues of 
public policy that involve difficult choices between competing 
values—whether to prefer academic freedom, even if it in- 
cludes the liberty to make contracts with restrictions on speech 
or publication, or to prefer the ideal of openness, which would 
seemingly preclude such contracts. 


The changes that come in response to the increasing instability 
of academia’s sustaining myths will change the structure of 





universities, but we cannot know a priori how best to restruc- 
ture universities. We propose that a standing committee be 
formed to come to grips with the problems universities and 
faculty share. This approach recognizes that the interests of the 
various constituencies of the university are best served by an 
understanding of the tensions inherent in the traditional myths 
of academia and a public commitment to working out those 
tensions through a procedure such as we describe. 


AAUP Perspectives on Academic Freedom and United States 
Intelligence Agencies.................... R. Robert Kreiser 251 


The American Association of University Professors has ad- 
vocated the professional freedom of teachers and scholars as a 
duty they owe to their students and to society at large. The cen- 
tral focus of this Article is the relationship between higher 
education and American intelligence agencies and the AAUP’s 
statements regarding this relationship. The author concludes 
that universities must maintain their integrity and autonomy as 
independent centers of thought, teaching and research even 
when they establish relations with external agencies. 





A Quandary of the Civil Rights Act of 1991: 
Is the New Law Retroactive? .......... Michael A. Dymersky 
Jack M. H. Frazier 259 


In the late 1980s, the United States Supreme Court decided 
several cases narrowing the scope of federal civil-rights 
statutes, including Patterson v. McLean Credit Union and 
Wards Cove Packing Co., Inc. v. Atonio. In response to these 
decisions, Congress determined to overrule the Supreme 
Court. Following the veto by President Bush of the Civil Rights 
Act of 1990, Congress made various changes to obtain the 
President’s signature, including the removal of a provision ap- 
plying the Act retroactively. In doing so, considerable debate 
was engendered within Congress regarding whether the 
amended Act was to be applied retroactively or prospectively. 


Leaving the issue unresolved has left the debate on retroactiv- 
ity to the courts. This Article reviews the legislative history 
and appellate decisions addressing the issue of retroactivity 
following the enactment of the Civil Rights Act of 1991. 


Fair Use and the Educator’s Right to Photocopy Copyrighted 
Material for Classroom Use ................ Robert Kasunic 271 


The Copyright Act provides teachers with specific rights and 
defenses with regard to using copyrighted material in the 
classroom. Yet litigation by publishers has caused a chilling ef- 
fect on the copyright policies of many universities. 





There is a critical need to educate teachers concerning their 
rights under the law of fair use and teachers must become more 
assertive of these rights. These rights, if not used, will be effec- 
tively lost. In addition, the copyright law should be amended 
to provide greater protection and certainty to educators’ 
reasonable exercise of these rights. 


CASE COMMENT 


An End Run Around the Sherman Act? Banks v. NCAA and 
Gaines v. NCAA Mike Kettle 
Paul B. McCarthy 295 








THE FIRST AMENDMENT, GOVERNMENTAL 
CENSORSHIP, AND SPONSORED RESEARCH 


PETER M. Bropy* 


The federal government funds substantial research in the sciences 
and humanities at universities.1 Among the ‘‘strings’’ the government 
may attach to a research grant or contract are terms restricting the 
institution’s ability to publish or otherwise disseminate research results. 
For example, a Department of Health and Human Services (HHS) 
procurement regulation authorizes the contracting officer to include a 
clause that, inter alia, prohibits the researcher from publicly disclosing 
‘‘preliminary unvalidated findings’’ that ‘‘could create erroneous con- 
clusions which might threaten public health or safety if acted upon.’’? 

Many universities have policies precluding the acceptance of spon- 
sored research projects with secrecy requirements.’ Some institutions, 
while lacking formal policies against secrecy in research, nonetheless 
consider it repugnant to fundamental academic principles and values. 

This article examines whether the government may demand confi- 
dentiality as a condition of a research grant or contract, or whether 
such a condition infringes upon the First Amendment rights of the 
researcher and the institution. This question illustrates the general 
tension between the private and public status of government-supported 
academic institutions. The receipt of government research funds sub- 
jects the recipient to specific regulations. Some restraints may be 
legitimate exercises of the government’s discretion to determine how 
the government spends public funds.* There may be, however, a limit 
to the restrictions the government can impose on sponsored research 





* 


1992 by Peter M. Brody. The author is an attorney with the law firm of Ropes & 
Gray, Washington, D.C., which represented Stanford University in Board of Trustees of 
Stanford University v. Sullivan, discussed infra. This article is an adaptation of the 
author’s presentation at a program on ‘‘Threats to Academic Freedom’’ at a March 1992 
workshop sponsored by the National Association of College and University Attorneys. 

1. The term ‘‘university’’ includes both colleges and universities. 

2. 48 C.F.R. §§ 324.70, 352.224-70 (1991). Confidentiality clauses are also authorized 
under, for example, the Federal Acquisition Regulations. 48 C.F.R. § 52.227-17(d) (1991). 
In addition, an agency may seek to impose such a clause in the absence of any specific 
regulatory authority. 

3. See Rebecca S. Eisenberg, Academic Freedom and Academic Values in Sponsored 
Research, 66 TEx. L. REv. 1363, 1384-88 (1988). 

4. At a minimum, for example, the government’s power to choose what types of 
research to fund seems unexceptionable. 
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programs without infringing upon the constitutional rights of the re- 
cipients of the funds.® 

The limit of government restrictions turns on several related, but 
distinct lines of constitutional case law. First, the doctrine of ‘‘academic 
freedom’’ embraces the academic institution as a special zone of free- 
dom protected by the First Amendment. Indeed, academic scholarship 
and inquiry, like political speech, lie at the core of the First Amend- 
ment. Second, the doctrine of ‘‘unconstitutional conditions’’ holds that 
the state may not condition a government benefit on the recipient’s 
relinquishment of constitutionally protected rights. Both the ‘‘academic 
freedom’’ and ‘‘unconstitutional conditions’’ doctrines confront the 
danger that public funding may serve as a vehicle for suppression of 
dissent from official viewpoints. For these reasons, government efforts 
to condition academic research grants and contracts on speech restric- 
tions would appear to merit strict First Amendment scrutiny. 

Nonetheless, in Rust v. Sullivan,® the Supreme Court reaffirmed a 
competing doctrine known as the ‘‘non-subsidy’’ doctrine. The doctrine 
allows the state selectively to encourage speech and other constitution- 
ally protected activity through government funding decisions. The 
government can encourage speech that is consistent with legislative 
policy and discourage inconsistent activity. Courts invoke the doctrine 
to justify what might otherwise appear to be an unconstitutional con- 
dition. 

As even Rust acknowledged, the university remains a protected forum 
of free expression and academic discourse.’ Because inquiry and schol- 
arship are among universities’ central functions, government efforts to 
restrict those functions, even through funded research, warrant the 
highest level of scrutiny under the First Amendment. This conclusion 
is supported by a federal district court that struck down the above- 
described HHS confidentiality clause.® 


I. THE DOCTRINE OF ACADEMIC FREEDOM 


‘‘Academic freedom’’ refers to the First Amendment protection of 
speech in academic institutions.* The term ‘‘academic freedom’’ was 





5. A separate issue, not addressed in this article, is whether the agency has a 
statutory basis for its attempt to impose speech restrictive conditions on a research 
contract or grant. Cf., e.g., Gay Men’s Health Crisis v. Sullivan, 792 F. Supp. 278 
(S.D.N.Y. 1992) (Centers for Disease Control exceeded statutory authority in conditioning 
grant for AIDS educational materials on absence of ‘‘offensive’’ content). 

6. 111 S. Ct. 1759 (1991). 

7. In fact, Rust expressly confirmed this. See supra text accompanying notes 66-73. 

8. See Board of Trustees of Stanford Univ. v. Sullivan, 773 F. Supp. 472 (D.D.C. 
1991), appeal dismissed as moot, No. 91-5392 (D.C. Cir. 1992), discussed infra at pp. 
212-214. 

9. See generally William W. Van Alstyne, Academic Freedom and the First Amend- 
ment in the Supreme Court of the United States: An Unhurried Historical Review, 53 
Law & CONTEMP. PrRoss. 79 (1990); Symposium, Symposium on Academic Freedom, 66 
Tex. L. Rev. 1247 (1988); Janet Sinder, Academic Freedom: A Bibliography, 53 Law & 
CoNTEMP. Pross. 381 (Summer 1990). 
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first invoked in Adler v. Board of Education.’® At issue in Adler was 
a state law disqualifying members of ‘‘subversive’’ organizations from 
teaching in public schools. Dissenting from the Court’s decision up- 
holding the law, Justice Douglas stated that ‘‘[a] pall is cast over the 
classrooms. There can be no real academic freedom in that environ- 
ment... . The teacher is no longer a stimulant to adventurous thinking; 
she becomes instead a pipe line for safe and sound information.’ 
During that same term, Justice Frankfurter, concurring in a case con- 
cerning a loyalty-oath requirement for all state employees,’? emphasized 
the chilling effect such requirements have on educational institutions: 


By limiting the power of the States to interfere with freedom of 
speech and freedom of inquiry and freedom of association, the 
Fourteenth Amendment protects all persons, no matter what their 
calling. But in view of the nature of the teacher’s relation to the 
effective exercise of the rights which are safeguarded by the Bill 
of Rights and by the Fourteenth Amendment, inhibition of freedom 
of thought, and of action upon thought, in the case of teachers 
brings the safeguard of those amendments vividly into operation." 


In Sweezy v. New Hampshire,“ a professor challenged a state regu- 
lation that required him to divulge the contents of his lectures to state 
authorities investigating subversiveness. A majority of the Court ex- 
pressly embraced the constitutional doctrine of academic freedom: 


The essentiality of freedom in the community of American uni- 
versities is almost self-evident. No one should underestimate the 
vital role in a democracy that is played by those who guide and 
train our youth. To impose any strait jacket upon the intellectual 
leaders in our colleges and universities would imperil the future 
of our Nation. No field of education is so thoroughly compre- 
hended by man that new discoveries cannot yet be made. Partic- 
ularly is that true in the social sciences, where few, if any, 
principles are accepted as absolutes. Scholarship cannot flourish 
in an atmosphere of suspicion and distrust. Teachers and students 
must always remain free to inquire, to study and to evaluate, to 
gain new maturity and understanding; otherwise our civilization 
will stagnate and die.’ 





10. 342 U.S. 485, 72 S. Ct. 380 (1952). The Adler majority upheld the law, but that 
holding was substantially overruled in Keyishian v. Board of Regents, 385 U.S. 589, 87 
S. Ct. 675 (1967). 

11. Id. at 510, 72 S. Ct. at 393 (Douglas, J., dissenting). 

12. Wieman v. Updegraff, 344 U.S. 183, 73 S. Ct. 215 (1952). 

13. Id. at 195, 73 S. Ct. at 220-21 (Frankfurter, J., concurring). 

14. 354 U.S. 234, 77 S. Ct. 1203 (1957). 

15. Id. at 250, 77 S. Ct. at 1211-12. This statement was echoed in Shelton v. Tucker: 
‘“‘The vigilant protection of constitutional freedoms is nowhere more vital than in the 
community of American schools.’’ 364 U.S. 479, 487, 81 S. Ct. 247, 251 (1960). 
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Similarly, Justice Brennan, writing for the Court in Keyishian v. Board 
of Regents,’* exalted academic freedom as ‘‘a special concern of the 
First Amendment, which does not tolerate laws that cast a pall of 
orthodoxy over the classroom .... The classroom is peculiarly the 
marketplace of ideas.’’?” 

The First Amendment protects academic discourse because of its 
setting and because such discourse concerns subjects that are core free 
speech matters. Both within and outside the academy, ‘‘[t]he First 
Amendment protects works which, taken as a whole, have serious 
literary, artistic, political, or scientific value.’’** As Sweezy and other 
decisions recognize, the academy’s critical role as a forum for contro- 
versial speech justifies the academic freedom doctrine. 

The academic freedom cases chiefly concern government efforts to 
restrict teachers’ freedom of speech in the classroom. Indeed, Justice 
Frankfurter’s concurrence in Sweezy appears to confine the doctrine to 
the lecture hall. He specified ‘‘four essential freedoms of a university— 
to determine for itself on academic grounds who may teach, what may 
be taught, how it shall be taught, and who may be admitted to study.’’* 





16. 385 U.S. 589, 87 S. Ct. 675 (1967). 

17. Id. at 603, 87 S. Ct. at 683-84. 

18. Miller v. California, 413 U.S. 15, 34, 93 S. Ct. 2607, 2620 (1973) (emphasis 
added); accord, Curtis Publishing Co. v. Butts, 388 U.S. 130, 147, 87 S. Ct. 1975, 1987 
(1967) (the founders ‘‘felt that a free press would advance ‘truth, science, morality, and 
arts in general’’’); Roth v. United States, 354 U.S. 476, 484, 77 S. Ct. 1304, 1308-09 
(1957); Bush v. Lucas, 462 U.S. 367, 371, 103 S. Ct. 2404, 2407-08 (1983) (society has 
‘‘an interest in free speech, including . . . the maintenance of an atmosphere of freedom 
of expression by the scientists’’). 

19. Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957) 
(Frankfurter, J., concurring) (emphasis added) (quoting Report of The Open Universities 
in South Africa 10-12). Restrictions on ‘‘who may teach’’ were at issue in numerous 
cases striking down laws requiring a loyalty oath as a condition for employment as a 
teacher in a state university. See Wieman v. Updegraff, 344 U.S. 183, 73 S. Ct. 215 
(1952); Keyishian v. Board of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967); Whitehill v. 
Elkins, 389 U.S. 54, 88 S. Ct. 184 (1967); Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct. 
1316 (1964); see also Shelton v. Tucker, 364 U.S. 479, 81 S. Ct. 247 (1960) (striking 
down state statute conditioning eligibility for employment as teacher in state college on 
submission of list of all organizations to which the teacher belonged or contributed 
money). 

Restrictions on who may be admitted to study are less litigated, but some notable 
decisions exist. For example, Justice Powell’s opinion in Regents of the Univ. of Cal. v. 
Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978), stated that academic freedom encompasses 
the right to consider race as an admissions factor to achieve a diverse student population, 
although it does not justify reliance on race to the exclusion of all other qualifications. 
See also Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985) 
(‘‘genuinely academic decisions’’ regarding a student’s ‘‘academic competence’”’ are to 
be accorded substantial deference by courts). 

Finally, governmental efforts to restrict ‘‘what may be taught’’ were at issue in Sweezy. 
354 U.S. at 262, 77 S. Ct. at 1218 (1957) (Frankfurter, J., concurring) (government may 
not compel a state university faculty member to divulge the contents of lectures to 
authorities investigating subversive activity absent ‘‘exigent and obviously compelling”’ 
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Were academic freedom limited to the classroom, the activities of 
university researchers would merit the doctrine’s protection only when 
the research affected the classroom.” 

The Court’s discussions of academic freedom, however, plainly en- 
compass university research and scholarship. For example, in Sweezy, 
the majority opinion refers to the importance of ‘‘new discoveries’’?* 
and ‘‘scholarship,’’?? and the freedom of teachers ‘‘to inquire, to study 
and to evaluate.’’? Explaining the vital importance of freedom of 


inquiry and discussion in the university, Frankfurter said in concur- 
rence: 


Progress in the natural sciences is not remotely confined to find- 
ings made in the laboratory. Insights into the mysteries of nature 
are born of hypothesis and speculation. The more so is this true 
in the pursuit of understanding in the groping endeavors of what 
are called the social sciences, the concern of which is man and 
society. The problems that are the respective preoccupations of 
anthropology, economics, law, psychology, sociology and related 
areas of scholarship are merely departmentalized dealing, by way 
of manageable division of analysis, with interpenetrating aspects 
of holistic perplexities. For society’s good—if understanding be 
an essential need of society—inquiries into these problems, spe- 


culations about them, stimulation in others of reflection upon 
them, must be left as unfettered as possible. Political power must 
abstain from intrusion into this activity of freedom, pursued in 
the interest of wise government and the people’s well-being, except 
for reasons that are exigent and obviously compelling.” 





governmental interests). In this area, the Establishment Clause also may protect academic 
freedom. Compare Epperson v. Arkansas, 393 U.S. 97, 89 S. Ct. 266 (1968) (striking 
down statute criminalizing teaching of evolutionary theory because it served sole purpose 
of furthering dominant religion of state), and Edwards v. Aguillard, 482 U.S. 578, 107 
S. Ct. 2573 (1987) (invalidating state law requiring public school teachers to teach 
‘creation science’’ if natural science was taught), with Tilton v. Richardson, 403 U.S. 
672, 91 S. Ct. 2091 (1971) (Establishment Clause did not preclude federal grants to 
religiously affiliated colleges and universities that were nonetheless ‘‘characterized by an 
atmosphere of academic freedom’’), and Roemer v. Board of Public Works of Md., 426 
U.S. 736, 96 S. Ct. 2337 (1976) (same as to state funding). 

20. What takes place in the classroom may well reflect the current research activities 
of the teacher or others. But not all teachers are researchers or keep abreast of other’s 
research. 

21. 354 U.S. 234, 77 S. Ct. 1203 (1957). 

22: Td. 

23.. Id: 

24. 354 U.S. at 261-62, 77 S. Ct. at 1217-18 (Frankfurter, J., concurring). It may be 
inferred from such statements that the First Amendment protects, not only the discussion 
of research, but the research itself. Whether research is, indeed, speech protected by the 
First Amendment or is ‘‘mere conduct’ has been much debated elsewhere. See, e.g., 
Eisenberg, supra note 3; James R. Ferguson, Scientific Inquiry and the First Amendment, 
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Such statements reflect the contemporary model of the great ‘‘research 
university.’’?> Like Justice Frankfurter, the profession has acknowledged 
that the freedom of academic researchers to report and discuss their 
research and benefit from others’ comments on their work is an essential 
component of the enterprise. For example, the American Association 
of University Professors’ (AAUP) 1915 General Declaration of Principles 
states that ‘‘the first condition of progress is complete and unlimited 
freedom to pursue inquiry and publish its results. Such freedom is the 
breath in the nostrils of all scientific inquiry.’’** Similarly, the AAUP’s 
1940 ‘‘Statement of Principles on Academic Freedom and Tenure’”’ 
states that academic freedom ‘‘applies to both teaching and research. 
Freedom in research is fundamental to the advancement of truth.’’?” 
The 1940 Statement emphasizes the need for a faculty’s ‘‘full freedom 
in research and in the publication of the results.’ 

Other First Amendment pronouncements by the Court support appli- 
cation of the doctrine of academic freedom outside the classroom. For 
example, in Board of Education v. Pico, a plurality of the Court stated 
that a school board’s removal of books from school libraries would be 
unconstitutional if it was intended to ‘‘‘contract the spectrum of avail- 
able knowledge’’’ in accordance with the political and social views of 
the board.”° The Court’s decisions also have recognized student’s First 
Amendment rights to engage in political protests®*° and religious worship** 
on campus. 





64 CorNELL L. REv. 639 (1979); Richard Delgado & David R. Millen, God, Galileo and 
Government: Toward Constitutional Protection for Scientific Inquiry, 53 Wasu. L. REv. 
349 (1978); John A. Robertson, The Scientist’s Right to Research: A Constitutional 
Analysis, 51 S. Cat. L. Rev. 1203 (1978); Michael D. Davidson, Note, Considerations in 
the Regulation of Biological Research, 126 U. Pa. L. REv. 1420, 1427-35 (1978); Note, 
First Amendment Protection for Biomedical Research, 19 Ariz. L. REv. 893, 895-900 
(1977); Roger Funk, Comment, National Security Controls on the Dissemination of 
Privately Generated Scientific Information, 30 U.C.L.A. L. Rev. 405, 436-37 (1982). That 
issue, however, is independent of the question of the constitutional limits of government 
power to restrict researchers’ speech about their work. 

25. See, e.g., Van Alstyne, supra note 9, at 87. The American Association of University 
Professors’ 1915 ‘‘General Declaration of Principles’ observed: ‘‘The modern university 
is becoming more and more the home of scientific research.’’ 1 AAUP BuLL. 17 (1915), 
reprinted in Appendix A: A General Report of the Committee on Academic Freedom and 
Tenure, 53 Law & CoNnTEMP. Pross. 393, 398 (Summer 1990) [hereinafter, General Dec- 
laration]. Of the three ‘‘purposes for which universities exist,’’ the first listed is ‘‘[t]o 
promote inquiry and advance the sum of human knowledge.”’ Id. at 397. (The other two 
are ‘‘general instruction’ and the development of ‘‘experts for various branches of the 
public service’’.) 

26. General Declaration, supra note 25, at 398. 

27. Pelicy Documents and Reports 3 (AAUP 1984), reprinted in Appendix B: 1940 
Statement of Principles on Academic Freedom and Academic Tenure, 53 LAW & CONTEMP. 
Pross. 407 (Summer 1990). 

28. Id. 

29. Board of Educ. v. Pico, 457 U.S. 853, 866, 102 S. Ct. 2799, 2807-08 (1982) 
(quoting Griswold v. Connecticut, 381 U.S. 479, 482, 85 S. Ct. 1678, 1680 (1965)). 

30. See, e.g., Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972) (students’ freedom 
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These cases suggest a concept of academic freedom in which edu- 
cational institutions, like the press, are favored forums in the ‘‘mar- 
ketplace of ideas.’’ This broader concept of academic freedom is more 
similar to the academic profession’s own definition than is the narrower 
set of ‘‘four freedoms.’’*? The 1915 ‘‘General Declaration of Principles’’ 
describes academic freedom as ‘‘freedom of inquiry and research; free- 
dom of teaching within the university or college; and freedom of extra- 
mural utterance and action.’’* 

Whatever the boundaries of academic freedom, the publication and 
discussion of research is at the core of the doctrine.* If the government 
attempted to censor publication and discussion outright, it would have 
to satisfy stringent First Amendment standards, such as a compelling 
need supporting a narrowly tailored restriction. The question is whether 
government efforts to restrict researchers’ speech are subject to lesser 
standards solely because the government funds the research. 

The leading academic-freedom cases involve state universities or 
public schools. In those cases, despite the presence of government 
funding, the First Amendment applied. In fact, government funding 
provided the element of state action necessary for a plaintiff’s First 
Amendment claim.** Accordingly, government sponsorship of a partic- 
ular research grant or contract (or government support of a research 
facility) should not eliminate the researcher’s First Amendment freedom 
from censorship. The academic freedom cases, however, are not the 
sole basis for concluding that the First Amendment protects the re- 
searcher’s speech regardless of who funds the research. 


II. UNCONSTITUTIONAL CONDITIONS 


According to the unconstitutional-conditions doctrine, the govern- 
ment may not condition the receipt of a government benefit on the 





to engage in Students for a Democratic Society activities on campus); Tinker v. Des 
Moines Indep. Community Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 (1969) (public school 
cannot discipline students for wearing armbands). 

31. See Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981) (student’s right to 
religious worship and teaching at college facilities). 

32. But cf., e.g., Walter P. Metzger, Profession and Constitution: Two Definitions of 
Academic Freedom in America, 66 Tex. L. REV. 1265 (1988) (arguing that the definition 
and boundaries of ‘‘constitutional’’ academic freedom differ significantly from those 
implied in concepts of academic freedom formulated by the academic profession itself). 

33. General Declaration, supra note 25, at 393. 

34. Indeed, the result of withholding the protection of the doctrine to universities 
may produce a perverse outcome. Should a university then agree to restrictions on either 
the underlying research or discussion of that research, the possibility arises of academic 
freedom claims against the university by individual faculty researchers, who can legiti- 
mately claim that the restriction constitutes state action. See generally Eisenberg, supra 
note 3. 

35. See generally JoHN E. Nowak, RONALD D. ROTUNDA & J. NELSON YOUNG, CONSTITU- 
TIONAL LAW 497-525 (2d ed. 1983). 
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recipient’s relinquishment of a constitutionally protected right. As Justice 
Stewart summarized in Perry v. Sindermann:** 


[E]ven though a person has no “‘right’’ to a valuable governmental 
benefit and even though the government may deny him the benefit 
for any number of reasons, there are some reasons upon which 
the government may not rely. It may not deny a benefit to a person 
on a basis that infringes his constitutionally protected interests — 
especially, his interest in freedom of speech. To do so, ‘‘would 
allow the government to ‘produce a result which [it] could not 
command directly.’’’*’ 


Early cases enunciating the doctrine stemmed from the concern dur- 
ing the Lochner era regarding corporations’ substantive due-process 
rights. The Supreme Court held that states could not require corpora- 
tions to surrender those rights as a condition of doing business.** The 
courts have since used the doctrine to strike down various government 
conditions on such diverse benefits as tax exemptions,*® welfare pay- 
ments,*° and public-broadcasting grants.‘ 

The Supreme Court has shown a special sensitivity toward govern- 
ment efforts to curtail First Amendment expression as a condition of 
funding. In Speiser v. Randall,*? the Court struck down a state-tax 
exemption conditioned on a taxpayer’s subscription to a loyalty oath. 
More recently, the Court held that a state may not condition a tax 





36. 408 U.S. 593, 92 S. Ct. 2694 (1972). 

37. Id. at 597, 92 S. Ct. at 2697; see generally, e.g., Kathleen M. Sullivan, Uncon- 
stitutional Conditions, 102 Harv. L. REv. 1413 (1989); Albert J. Rosenthal, Conditional 
Federal Spending and the Constitution, 39 STAN. L. REv. 1103 (1987); Symposium, 
Unconstitutional Conditions, 26 SAN Digco L. Rev. 175 (1989); Gary A. Winters, Note, 
Unconstitutional Conditions as ‘‘Nonsubsidies’’: When is Deference Inappropriate?, 80 
Gero. L. REv. 131 (1991). 

38. See, e.g., Frost v. Railroad Comm’n, 271 U.S. 583, 46 S. Ct. 605 (1926) (access 
to public highways cannot be conditioned on acceptance of common carrier status); 
Terral v. Burke Constr. Co., 257 U.S. 529, 42 S. Ct. 188 (1992) (corporation’s state license 
to transact business cannot be conditioned on surrender of rights to federal court 
jurisdiction). 

39. See, e.g., Speiser v. Randall, 357 U.S. 513, 78 S. Ct. 1332 (1958) (veterans’ 
property tax exemption may not be conditioned on loyalty oath); Arkansas Writers’ 
Project, Inc. v. Ragland, 481 U.S. 221, 107 S. Ct. 1722 (1987) (state may not condition 
tax exemption for magazines on the subject matter of the magazine). 

40. See, e.g., Sherbert v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963) (unemployment 
benefits may not be conditioned on recipient’s willingness to work on recipient’s Sabbath); 
Shapiro v. Thompson, 394 U.S. 618, 627, 89 S. Ct. 1322, 1327 (1969) (AFDC benefits 
may not be conditioned on length of residency); Graham v. Richardson, 403 U.S. 365, 
374, 91 S. Ct. 1848, 1853 (1971) (United States citizenship is not a lawful condition of 
welfare benefits). 

41. See, e.g., FCC v. League of Women Voters, 468 U.S. 364, 107 S. Ct. 1722 (1984) 
(funding of public broadcasting cannot be conditioned on broadcaster’s refraining from 
editorializing). 

42. Speiser v. Randall, 357 U.S. 513, 78 S. Ct. 1332 (1958). 
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exemption for magazines on the subject matter of the publication.* 
These tax-exemption cases illustrate the Court’s concern for government 
actions that discriminate between different points of view.** Addition- 
ally, the Court invalidated restrictions that require silence. For example, 
in FCC v. League of Women Voters,* the Court held that the government 
could not condition funding on the broadcaster’s refraining from all 
editorializing. Even viewpoint-neutral restrictions on researchers’ speech, 
therefore, implicate the unconstitutional-conditions doctrine. 

Many unconstitutional-conditions cases involve speech restrictions 
on public employees, including public-school teachers or state-univer- 
sity professors. For example, in Pickering v. Board of Education** and 
Perry v. Sindermann,*” the Court upheld the right of a teacher to 
criticize publicly the school’s administration without fear of retalia- 
tion.* 

Thus, while the doctrines of academic freedom and unconstitutional 
conditions are distinct, they can overlap.*® The academic-freedom doc- 
trine stresses the importance of free inquiry, while the unconstitutional- 
conditions doctrine emphasizes the unfairness of government manipu- 
lation of benefits. Nonetheless, since academic-freedom cases involve 
government funding, cases involving restrictions on the rights of gov- 
ernment-supported institutions or researchers can be understood as 
unconstitutional-conditions cases. In fact, some of the academic-free- 
dom cases expressly rely on unconstitutional-conditions analysis. For 
example, Justice Douglas dissenting in Adler, stated: 


I have not been able to accept the recent doctrine that a citizen 
who enters the public service can be forced to sacrifice his civil 
rights. I cannot, for example, find in our constitutional scheme 
the power of a state to place its employees in the category of 
second class citizens by denying them freedom of thought and 
expression. The Constitution guarantees freedom of thought and 
expression to everyone in our society. All are entitled to it; and 
no one needs it more than the teacher.*° 





43. Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 107 S. Ct. 1722 (1987). 

44. See generally LAWRENCE TRIBE, AMERICAN CONSTITUTIONAL Law 794-804 (2d ed. 
1988). 

45. 468 U.S. 364, 104 S. Ct. 3106 (1984). 

46. 391 U.S. 563, 88 S. Ct. 1731 (1968). 

47. 408 U.S. 593, 92 S. Ct. 2694 (1972). 

48. See also Rankin v. McPherson, 483 U.S. 378, 383, 107 S. Ct. 2891, 2896 (1987); 
Givhan v. Western Line Consol. Sch. Dist., 439 U.S. 410, 414, 99 S. Ct. 693, 696 (1979); 
Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 283-84, 97 S. Ct. 
568, 574 (1977). Cases outside the education arena include Elrod v. Burns, 427 U.S. 347, 
348, 96 S. Ct. 2673, 2677 (1976) (non-policy-making position of public employment 
cannot be conditioned on party affiliation); Rutan v. Republican Party of Ill., 497 U.S. 
62, 110 S. Ct. 2729 (1990). 

49. See Van Alstyne, supra note 9, 93-97. 

50. Adler v. Board of Ed. of City of New York, 342 U.S. 485, 508, 72 S. Ct. 380, 
392-93 (1952) (Douglas, J., dissenting). 
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Conversely, the unconstitutional-conditions cases that involve employ- 
ment at public schools, like Perry and Pickering, can be understood as 
academic-freedom cases. Indeed, Perry categorizes several prior deci- 
sions as unconstitutional-conditions cases even though those cases 
invoked academic-freedom and not unconstitutional-conditions doc- 
trine. 

The two doctrines complement each other. Together, they appear to 
impose strict First Amendment scrutiny on governmental attempts to 


impose secrecy on researchers as a condition of a research grant or 
contract. 


Ill. THe ‘‘Non-Sussipy’’ DOCTRINE 


A competing line of cases upholds conditions or restrictions on 
government benefits that appear to involve the relinquishment of a 
constitutionally protected right.*: In these cases, the Supreme Court 
purports to distinguish ‘‘between direct state interference with a pro- 
tected activity and state encouragement of an alternative activity con- 
sonant with legislative policy.’’*? In upholding state action comporting 
with the latter purpose, the Court has characterized the restriction as a 
permissible ‘‘refusal to fund’’ or ‘‘non-subsidization,’’ rather than an 
unconstitutional condition.** Although the Constitution protects the 
disfavored activity, the Court has emphasized the recipient’s lack of 
any entitlement to subsidies. Rather, the Court has held that the gov- 
ernment may allocate resources in accordance with social policy without 
violating the Constitution.™ 

Cases upholding ‘‘non-subsidies’’ of protected activity have involved 
speech restrictions similar to those struck down as ‘‘unconstitutional 
conditions.’’ Thus, in contrast with League of Women Voters and 
Speiser, respectively, the Court upheld a law conditioning federal tax- 
exempt status on the taxpayer’s refraining from lobbying activities® 
and regulations denying food stamps to striking workers.** In contrast 
with the Lochner-era cases, the Court upheld a state-imposed restriction 
on casino advertising as part of a licensing scheme.°’ 





51. See, e.g., Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977). 

52. Id. at 475-76, 97 S. Ct. at 2383 (1977) (upholding state law barring use of welfare 
funds for nontherapeutic abortion); accord, Harris v. McRae, 448 U.S. 297, 100 S. Ct. 
2671 (1980) (same as to federal funds). 

53. Maher, 432 U.S. at 475-76, 97 S. Ct. at 2383-84 (1977). 

54. Id. 

55. See, e.g., Regan v. Taxation Without Representation, 461 U.S. 540, 103 S. Ct. 
1997 (1983) (exemption); see also Cammarano v. United States, 358 U.S. 498, 79 S. Ct. 
524 (1959) (upholding IRS regulation disallowing lobbying expenses as a business 
deduction). 

56. Lyng v. International Union, United Auto., Aerospace & Agric. Implement Work- 
ers, 485 U.S. 360, 108 S. Ct. 1184 (1988). 

57. See, e.g., Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 478 
U.S. 328, 106 S. Ct. 2968 (1986). The result of Posadas undoubtedly also reflects the 


fact that it concerned ‘‘commercial speech’? which merits a lower standard of First 
Amendment protection. 
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One lower court, echoing the view of many observers, has noted that 
‘“‘the law regarding speech-type conditions attached to government 
grants’’ has been ‘“‘less than clear,’’ and ‘‘it has become increasingly 
difficult to discern a principled rule applicable to all the various 
situations.’’** But reconciling the ‘‘unconstitutional conditions’’ cases 
with the ‘“‘non-subsidy’’ decisions may be unnecessary for our purpose, 
since no ‘“‘non-subsidy’’ cases have involved an academic institution 
or speech protected by academic freedom. Indeed, the Court’s opinion 
in Rust v. Sullivan®® indicates that there may be a ‘‘university exemp- 
tion’’ from the non-subsidy doctrine. This exemption would preserve 
the academic-freedom doctrine and the unconstitutional-conditions doc- 
trine (at least as applied to academic institutions). Ironically, the hold- 
ing in Rust greatly strengthens the non-subsidy doctrine in non-academic 
contexts. 

Rust concerned Title X of the Public Health Service Act.® Title X 
provides federal funding for family-planning services and authorizes 
the Secretary of HHS to contract for such services pursuant to its own 
regulations. The Act states that the government may not fund programs 
in which ‘‘abortion is a method of family planning.’’® 

HHS promulgated regulations that imposed certain conditions on 
eligibility for Title X grants. HHS prohibited funding to clinics that 
provided abortion counselling or referrals for abortion or that encour- 
aged, promoted, or advocated abortion as a method of family planning. 
The regulations also required that Title X projects be ‘‘physically and 
financially separate’’ from any prohibited abortion activities. 

Various Title X grantees and doctors employed by Title X programs 
challenged the regulations as unconstitutional conditions, among other 
grounds. The plaintiffs contended that the regulations conditioned the 
receipt of Title X funds on the relinquishment of their First Amendment 
right to engage in abortion advocacy and counseling. The plaintiffs 
also asserted that the regulations discriminated on the basis of viewpoint 
in violation of their First Amendment rights. 

The Supreme Court upheld the regulations and rejected the ‘‘uncon- 
stitutional conditions’’ argument. Chief Justice Rehnquist’s opinion 
stated: ‘‘This is not a case of the Government ‘suppressing a dangerous 
idea,’ but of a prohibition on a project grantee or its employees from 
engaging in activities outside of its scope.’’®? Moreover, ‘‘the govern- 
ment is not denying a benefit to anyone, but is instead simply insisting 





58. Board of Trustees of Stanford Univ. v. Sullivan, 773 F. Supp. 472, 475 (D.D.C. 
1991), appeal dismissed as moot, No. 91-5392 (D.C. Cir. 1992); accord, e.g., Sullivan, 
supra note 37, at 1416-17 (‘‘doctrinal disarray’’); Rosenthal, supra note 37, at 1106 
(‘‘boundary lines are hazy and do not stay put’’). 

59. 111 S. Ct. 1759 (1991). 

60. 42 U.S.C. §§ 300-300a-41 (1989). 

61. Rust, 111 S. Ct. at 1762. 

62. Id. 
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that public funds be spent for the purposes for which they were 
authorized.’’® 

The Chief Justice distinguished ‘‘unconstitutional conditions’’ cases 
involving ‘‘situations in which the government has placed a condition 
on the recipient of the subsidy rather than on a particular program or 
service, thus effectively prohibiting the recipient from engaging in the 
protected conduct outside the scope of the federally funded program.’’® 
The Court noted that the HHS regulations did not bar recipients of 
Title X funds from using private funds to finance pro-abortion activities 
‘“‘outside the Title X program.’’® 

The distinction between program restrictions and restrictions on re- 
cipients is not self-evident. For example, when is protected speech 
‘‘inside’’ or ‘‘outside’’ the program? Does the question depend solely 
on the physical location of the speaker? Does the content of the speech 
affect the determination? If the speech is related to the funded program, 
does that mean it is subject to the program restrictions, no matter where 
it occurs? If so, how does one determine what knowledge is ‘‘related’’ 
to the program and what may be the result of other activity? 

Furthermore, Rust’s treatment of the unconstitutional-conditions ar- 
gument has been criticized as insensitive to the government’s preemi- 
nent and sometimes exclusive role in the funding of various protected 
activity. The Court’s response that private parties can ‘‘simply decline 
a subsidy’’ avoids the fundamental issue of how the government uses 
its economic power to shape knowledge and ideas as well as conduct. 

Perhaps most troubling, the ‘‘non-subsidy’’ doctrine, as enunciated 
in Rust, could justify broad speech restrictions on all government- 
funded programs, including research and teaching at academic insti- 
tutions. Taking the principle to its logical extreme, the government, by 
‘‘buying up’’ speech rights of academics, could eventually exert enor- 
mous contro! over the flow of ideas at educational institutions. The 
‘‘non-subsidy’’ doctrine, in short, could eliminate academic freedom. 

Perhaps foreseeing this, Chief Justice Rehnquist stated: 


This is not to suggest that funding by the Government, even when 
coupled with the freedom of the fund recipients to speak outside 





63. Id. at 1774. 

64. Id. 

65. Id. at 1775 n.5. The regulations required the Title X grantee to contribute an 
equal amount of private funds to qualify for the federal funds. Thus, plaintiffs argued, 
the regulations did restrict privately funded speech. The Court rejected this argument, 
not only because private funds ‘‘outside’’ the program were not affected, but also because 
“‘[t}he recipient is in no way compelled to operate a Title X project; to avoid the force 
of the regulations, it can simply decline a subsidy.’’ Id. The Court said, ‘‘We have never 
held that the Government violates the First Amendment simply by offering that choice.”’ 
Id. 

66. See, e.g., Bella Lewitzky Dance Found. v. Frohnmayer, 754 F. Supp. 774, 785 
(C.D. Cal. 1991); Winters, supra note 37, at 158-61. 
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the scope of the Government-funded project, is invariably sufficient 
to justify government control over the content of expression. For 
example, ... we have recognized that the university is a tradi- 
tional sphere of free expression so fundamental to the functioning 
of our society that the Government’s ability to control speech 
within that sphere by means of conditions attached to the expen- 
diture of Government funds is restricted by the vagueness and 
overbreadth doctrines of the First Amendment, Keyishian v. Board 
of Regents, 385 U.S. 589, 603, 605-606.°” 


In other words, a vague or overbroad speech restriction connected with 
a government benefit may be an ‘‘unconstitutional condition’’ as ap- 
plied to universities, though it is a ‘‘non-subsidy’”’ as applied to others. 

The Court’s reaffirmation of the university as ‘‘a traditional sphere 
of free expression’’ is significant. First, the ‘‘non-subsidy’’ cases before 
Rust had not dealt with funding of academic institutions. Therefore, it 
was unclear whether that doctrine would abridge the doctrine of aca- 
demic freedom. In effect, Rust creates a limited ‘‘university exemption’”’ 
from the ‘‘non-subsidy’’ doctrine. Second, although the Court cited 
Keyishian, which refers to the classroom as a ‘‘marketplace of ideas,’’® 
the Rust Court speaks of the university as a traditional sphere of free 
expession.® The Court’s reference to ‘‘the university’’ accommodates 
its broad discussions of academic freedom and previous First Amend- 
ment decisions encompassing academic activities outside the class- 
room.” It recalls Pico’s rejection of attempts to ‘‘contract the spectrum 
of available knowledge.’’”: A broad formulation of the academic-freedom 
doctrine should encompass the inquiry and scholarship that is central 
to universities’ mission of increasing knowledge through research. Rust 
appears to lend further credence to this broader application of the 
academic-freedom doctrine. 

It is unclear whether Rust left the academic freedom doctrine un- 
changed. Rust specifically refers to vagueness and overbreadth limits 
on conditions placed on governmental funding.”? Are clear and precise 
restrictions therefore immune from challenge, even if they are viewpoint 
or content discriminatory?” 





67. Rust, 111 S. Ct. at 1776. 

68. Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 675 (1967). 

69. Rust, 111 S. Ct. at 1776. 

70. See supra notes 16-27 and accompanying text. 

71. Board of Educ. v. Pico, 457 U.S. 853, 866, 102 S. Ct. 2799, 287 (1982) (quoting 
Griswold v. Connecticut, 381 U.S. 479, 482, 85 S. Ct. 1678, 1680 (1965)). 

72. Rust, 111 S. Ct. at 1776. 

73. Rust elsewhere seems to suggest otherwise: in rejecting the argument that the 
Title X regulation is viewpoint discriminatory, Rust implicitly recognizes that viewpoint 
discrimination constitutes an ‘‘unconstitutional condition’ and takes the restriction out 
of the category of ‘‘non-subsidies.’’ 111 S. Ct. at 1763. Alternatively, viewpoint- or 
content-discrimination can be analyzed as a form of overbreadth, thus bringing such 
discrimination within at least the limited ‘‘university exemption’’ from the non-subsidy 
doctrine. 
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While the precise boundaries of the ‘‘university exception’’ to the 
non-subsidy doctrine may not be obvious, the Court has made clear 
that universities have a special First Amendment status, perhaps akin 
to that of the press.”* Academic inquiry and scholarship are part of the 
‘traditional sphere of free expression.’’ Thus, speech restrictions on 
government-funded programs at academic institutions should continue 
to merit strict scrutiny, without regard to whether the government’s 
action could be characterized as a ‘‘non-subsidy.”’ 


IV. THE STANFORD CASE 


Board of Trustees of Stanford University v. Sullivan’> addressed some 
of the open issues which emerged in the wake of Rust. In Stanford, 
the National Institutes of Health offered Stanford University a contract 
for the clinical testing of a heart-assisting device. The Institutes with- 
drew their offer when Stanford refused to incorporate the HHS ‘‘Con- 
fidentiality of Information Clause’’ (COIC) into the contract. The clause 
prohibited the contractor from disclosing ‘‘preliminary unvalidated 
findings’’ that ‘‘could create erroneous conclusions which might threaten 
public health or safety if acted upon.’’”® The clause also prohibited the 
release of findings which could have ‘‘adverse effects’’ on ‘‘the Federal 
agency.’’””? Stanford sued the government, challenging the COIC as an 
unconstitutional condition of the contract. Judge Harold Greene, of the 
District Court for the District of Columbia, held for Stanford.” 

The government had conceded that it could not impose COIC-like 
restrictions on scientists whose research was not federally funded. The 
government contended, however, that ‘‘the grant of public funds takes 
the present situation out of the category of impermissible suppression 
of speech’”’ and brings it within the ‘‘non-subsidy’’ doctrine.” 

Relying on Rust, Judge Greene rejected the government’s contention. 
First, the COIC restricted the recipient, and was not merely a ‘‘scope 
of program’’ limitation, because it ‘‘broadly bind[s] the grantee and not 





74. Not surprisingly, the apparent immunity to the non-subsidy doctrine conferred 
on a “‘traditional sphere of free expression’’ has spawned at least one successful effort 
to gain judicial recognition of another such ‘‘sphere,’’ namely ‘‘the arts.’’ See Finley v. 
National Endowment for the Arts, 795 F. Supp. 1457 (C.D. Cal. 1992). 

75. 773 F. Supp. 472 (D.D.C. 1991), appeal dismissed as moot, No. 91-5392 (D.C. 
Cir. 1992). 

76. Id. at 474 n.5. 

77. 48 C.F.R. § 324.70 (1991) (policy and applicability of confidentiality clause); 48 
C.F.R. 352.224-70 (1991) (confidentiality clause) (1991). The clause is part of the pro- 
curement regulations of the Department of Health and Human Services, and is to be 
included in contracts under certain circumstances somewhat vaguely described in those 
regulations. 

78. Stanford, 773 F. Supp. at 473. Stanford unsuccessfully asserted, in addition, that 


the agency lacked any statutory authority to promulgate and impose the COIC. Id. at 474 
n.4. 


79. Id. at 475. 
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merely the artificial heart project.’’®° The COIC would prohibit the 
researchers from speaking, without the prior permission of the govern- 
ment, about the research ‘‘on their own time’’ or ‘‘where their speech 
is paid for by Stanford University.’’*' Second, the district court invoked 
Rust’s ‘‘university exemption’’ from the non-subsidy doctrine and held 
that strict scrutiny applied. According to the court, the COIC embodied 
‘‘amorphous standards’’ that could cause a recipient not to publish at 
all, rather than risk violating the COIC.*? The court also rejected the 
government’s attempt to demonstrate the requisite compelling need for 
the COIC on the basis of public health and safety: 


Defendant’s stated goal of protecting prospective patients from 
unwarranted hope (that might result from the issuance of prelim- 
inary findings by Stanford scientists not screened in advance by 
a government contracting officer) constitutes a strange and atten- 
uated way of protecting health and safety. Neither these defendants 
nor any other public officials have statutory or other authority to 
regulate citizens’ hopes.** 


Accordingly, the court struck down the COIC. 

Stanford’s application of the ‘‘university exemption’’ from the ‘‘non- 
subsidy’’ doctrine to research and scientific discourse is an important 
affirmation of a broad definition of the academic-freedom doctrine. 
Judge Greene said: ‘‘[T]he subject of this lawsuit is the very free 
expression that the Rust Court held to be so important for the func- 





80. Id. at 476. 

81. Id. 

82. Id. at 477. The district court asked: 

Under what circumstances are preliminary findings regarded as ‘‘validated’’? 
Who will decide whether the conclusions drawn by Stanford are erroneous— 
the non-scientist contracting officer? What is meant by the phrase that a report 
‘‘could’’ create erroneous conclusions? How would it be determined that such 
a conclusion ‘‘might threaten public health or safety,’’ and to what degree of 
certainty would there have to be a threat to public health and safety? What 
kind of a threat? What would be regarded as an adverse effect ‘‘on the Federal 
agency?’’ Would such an effect have to be concrete, financial, reputational, or 
of some other nature? To pose these questions, and others that could be asked, 
is to reveal the vagueness of the standards. 
Id. (footnotes omitted). 
83. Id. at 477 n.16 (citation omitted). Judge Greene also rejected as inapposite ‘‘cases 
in which government agencies tried to protect members of the public from false claims 
by commercial purveyors of medicine and therapies.’’ Id. The court stated: 
[NJo such public health hazard is posed in this case if only because only twenty 
of the artificial heart devices will be made available, and their availability will 
be strictly controlled under the research regime. And of course there is not the 
slightest reason to believe that the Stanford scientists—who are not in the 
business of selling patented medicines—will be making fraudulent claims when 
they publish learned articles on artificial heart research. 

Id. 
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tioning of American society that it may be curtailed through conditions 
attached to grants or contracts only if these conditions are not vague 
or overbroad.’’® 

Equally significant is Stanford’s application of the Rust distinction 
between ‘‘scope of program’’ restrictions and restrictions on the speech 
rights of recipients of program funds. Judge Greene rejected the gov- 
ernment’s suggestion that the COIC was a ‘‘scope of program’’ restric- 
tion because it precluded only speech about the funded program. The 
court stated: 


Any attempt to examine such speech or publication with a view 
to determining whether or not the information came to these 
scientists as a consequence of their work on the federally-financed 
project or from their general familiarity with the subject would 
require such intrusive examination into thought processes that it 
could not conceivably be undertaken.* 


The government’s argument highlights the manipulability of the scope- 
of-program/recipient distinction. Judge Greene’s opinion in Stanford, 
however, illustrates that courts will not permit the government to 
manipulate the distinction out of existence. 

A broader principle may justify this part of the court’s decision. In 
Rust, the program itself consisted largely of speech; thus, defining the 
‘“‘scope of the program’’ inevitably involves determining which speech 
will be funded and which will not.* The distinction between a ‘‘scope 
of program’’ speech restriction and a speech restriction on fund reci- 
pients might not be obvious in that case. In Stanford, by contrast, the 
essence of the program did not consist of speech, but of basic research.®’ 
Under those circumstances, application of the Rust distinction may be 
relatively straightforward. Arguably, any attempt to regulate the speech 
of the fund recipients should be subject to strict scrutiny because the 
‘“‘scope of the program’’ does not consist of speech. Additionally, this 
result best comports with the university as ‘‘peculiarly the marketplace 
of ideas’ and a “‘traditional sphere of free expression.’’® 





84. Id. at 477. The court’s inclusion of grants and contracts is an apparent reference 
to the government’s argument that speech restriction in contracts should receive a lesser 
degree of scrutiny than such restrictions in grants. Transcript of Oral Argument at 32- 
37, Stanford, 773 F. Supp. 472 (D.D.C. 1991), appeal dismissed as moot, No. 91-5392 
(D.C. Cir. 1992). As Judge Greene observed, there is no support for such a distinction in 
the case law or logic. Id. 

85. Stanford, 773 F. Supp. at 476 n.13. 

86. Rust v. Sullivan, 111 S. Ct. 1759 (1991). 

87. Stanford, 773 F. Supp. at 473. 

88. This analysis is not affected by the government’s inclusion in a research contract 
of a speech or publication component—for example, a requirement that the researchers 
prepare a report and a specific allocation of funds to pay for that aspect of the work. 
The researchers will still have ‘‘off-duty’’ hours, and any attempt to restrict their speech 
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V. CONCLUSION 


Constitutional law today supports recognition of the university—in 
all its vital aspects—as having a favored status under the First Amend- 
ment. Accordingly, courts should invoke the academic-freedom and the 
unconstitutional-conditions doctrines to accord the highest level of 
scrutiny to interference with speech, regardless of governmental fund- 
ing. 

Discourse and scholarship in all the sciences are among the core 
functions of the university today. Although the government may fund 
substantial amounts of research by universities, the First Amendment 
precludes the government from demanding that such research take 
place entirely behind closed doors. 





at those times will cross the line demarcated in Rust. 

It is, of course, a separate question whether and to what extent the government can 
exercise control over the contents of the report for which it pays. For example, the 
government and researcher may disagree over the content of the report. If the government 
insists on publishing the report in the form it prefers, the researcher should have the 
option of not signing her name to it. Although it seems a remote possibility, the First 
Amendment may be implicated if the government nonetheless insists on identifying the 
researcher as the author. 














SECRECY ON CAMPUS* 


JOHN SHATTUCK** 


INTRODUCTION 


The primary mission of a university is to engage in the free and open 
exchange of information and research. This is the heart of the academic 
enterprise and it is protected by the institution of tenure, which offers 
a faculty member the opportunity to express any view or to alienate 
anyone and protects the right to read, to write, to teach, to search for 
the truth, to discuss and debate different points of view with colleagues. 
This is what universities are all about. 

Many changes are occurring in the way we examine academic free- 
dom. We can see these changes in the climate for conducting research, 
particularly in the biomedical and applied-sciences fields; in the econ- 
omy and the society that supports research; and in the way universities 
operate. The economic value of information has skyrocketed because 
we live in a world economy driven by information, and academic 
research is a major source of that information. Route 128 around Boston 
is populated by biotechnology companies, pharmaceutical industries, 
and computer-science firms. Here the fruits of the research process 
compete in the marketplace where they are increasingly a source of 
economic advantage for individual researchers. The traditional junior 
faculty question ‘‘How can I publish my research?’ is heard less often 
today than ‘‘How can I patent it?’’ As the research process increasingly 
becomes an instrument of economic growth and national security pro- 
tection, universities often argue that the way to improve the competi- 
tiveness of the United States is to strengthen the nation’s research 
infrastructure. 

Changes in the research process have created internal and external 
pressures for secrecy. Internally, competition among researchers for 
professional rewards has increased. Additionally a tendency to withhold 
the results of research until they can be exploited economically has 
developed. Researchers who invest in ventures that sponsor their re- 
search and who patent the results before publishing them can personally 
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benefit. Externally, government and industry impose a wide variety of 
conditions on sponsored-research grants. Under the government’s re- 
search-procurement approach, a federal agency will seek to procure a 
particular research product from a university. The agency enters into a 
contract that has ‘‘changes’’ clauses, ‘‘technical correction’’ clauses, 
and other provisions that may mold the sponsored-research product. 
The government also regulates research communication to protect na- 
tional security by implementing security-clearance, classified-informa- 
tion, and a wide variety of other secrecy regulations. Finally, the 
government has sometimes pressured universities to protect American 
science and technology from foreign exploitation. These pressures have 
included export-control regulations, industrial-security programs, inter- 
national-conference restrictions, and other regulatory processes that seek 
to limit the communication of the science and technology harvested in 
American universities. 

As a result of these external pressures, research universities today 
face major institutional-policy issues regarding the sponsorship of re- 
search, conflicts of interest policies and intellectual property. In order 
to address these policy issues, universities must clarify their missions. 
What clients should they serve? What public responsibilities do they 
have? To whom are they ultimately accountable? Academic research 
has become more valuable and more important to society. Consequently, 
universities are more susceptible to influence by those who want to 
buy research, whether they be government agencies, private companies 
or individuals. University autonomy is threatened in two primary ways: 
through pressures imposed by external sponsors of research and through 
national-security regulatory processes. 


I. IDENTIFYING AND PROTECTING UNIVERSITY MISSIONS IN RELATION TO 
EXTERNALLY SPONSORED RESEARCH: AN OVERT OPERATION 


How can universities protect their autonomy in the midst of external 
pressures to give it up? We must look closely at the issues surrounding 
sponsored research, including secrecy questions and conflict-of-interest 
problems. What are the values at stake in the relationship between 
those who engage in scholarship and those who support it? In some 
ways, a university sells a product when it accepts a grant to do research. 
Universities cannot escape the essential connection between a researcher 


and the sponsor of research. Nevertheless, some things should not be 
for sale. 


A. Core Values 


The First Amendment to the Constitution expresses three core uni- 
versity values: first, the spirit of open inquiry; second, the freedom of 
information and ideas; and third, the freedom of association. What do 
we mean by the spirit of open inquiry in a university? The spirit of 
open inquiry means that it is acceptable for researchers to bite the hand 
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that feeds them. For example, suppose a researcher investigates United 
States foreign policy in the Middle East and reaches the conclusion 
that CIA activity has been a major cause of policy failure. A researcher 
should feel free to reach that conclusion even if the sponsor is the CIA. 
The spirit of open inquiry means that universities have an obligation 
to produce the best critical analysis on a subject based solely on the 
independent judgment of their scholars. The spirit of open inquiry 
requires disclosure of outside sponsors to enable those who review the 
research to make informed judgments about the researcher’s conclu- 
sions. Disclosure is especially important when the outside sponsor is 
an agency with a different mission from that of the university. For 
example, a sponsoring agency may engage in secret intelligence gath- 
ering or make and sell medical equipment. Outside sponsors often have 
a special interest in the research they support. By making the relation- 
ship between the researcher and the sponsor public, the university can 
diffuse any charge of bias. 

The freedom of information and ideas enables a university researcher 
to tell the world what he or she has discovered or believes, no matter 
how dangerous, valuable or unpopular. Universities cannot tolerate 
censorship. A university researcher must have the right to publish the 
results of a study of laser technologies that may have military appli- 
cation or may contain some valuable, patentable process, even if the 
Department of Defense or General Electric sponsors the study. We must 
follow this principle if we are to call our findings academic research. 
If the research is censored, General Electric or the Defense Department 
simply procures the product for their own specific use. Within a 
corporation or agency, information is restricted and shared on a need- 
to-know basis to prevent exposure to commercial competitors or to 
protect a governmental objective. The university’s mission differs from 
an agency’s mission. The university should be an open and unregulated 
forum where information and ideas are exchanged, criticized, built 
upon, sometimes destroyed, but certainly not silenced or censored. 
Exchanges of works in progress, peer review, collaboration, competition 
and interaction among scholars will promote a free flow of information 
and ideas and fulfill the university’s mission. 

Freedom of association in a university is the freedom of a professor 
to work with anyone, whether a foreign scholar or a controversial 
government agency. A sponsor, however, is not just an associate. 
Accepting funds from a sponsor is not simply engaging in freedom of 
association. A sponsor buys a piece of a researcher’s time and probably 
even a piece of his or her mind. For that reason, a researcher who is 
free to engage in any academic association owes a duty to the university 
and to the public to disclose who sponsored the research. For example, 
a university professor should feel free to work with the CIA, but 
certainly not free to keep that relationship secret. This secrecy can lead 
to misunderstanding. Some view freedom of association as a faculty 
member’s right to associate with anyone, without disclosing the asso- 
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ciation, even if the university’s interests are compromised. That is not 
what is meant by this principle. The ‘‘even if’’ clause cannot be allowed 
to govern. We require disclosure because freedom of association is 
limited by the university’s commitment to protect the spirit of open 
inquiry and the freedom of information and ideas. 


B. Protection 


How are the core values of a university protected? The answer is 
‘imperfectly at best.’’ Many universities have relevant policies that 
govern their sponsored research. Harvard University provides one ex- 
ample. 

First, Harvard has a disclosure policy that applies to sponsorship by 
outside agencies, whether governmental or industrial. Although the 
university will not enter into any sponsorship agreement for specific 
research that cannot be publicly disclosed, gifts for general purposes 
can be kept anonymous. If a donor makes a gift to the university and 
does not direct that it be used for a particular purpose, it falls into the 
“acceptable anonymity’’ category. All other gifts, as well as contracts 
with government agencies, must be publicly disclosed. In addition, the 
university will not enter into any research agreement under which the 
sponsor can restrict publication of the results. Harvard forbids censor- 
ship in sponsored research. 

The second policy area involves conflict of interest or commitment 
and applies to individual members of the Harvard community. The 
policy states that ‘‘it is permissible for faculty members to pursue, 
individually, projects that are deemed inappropriate for the university 
to sponsor.’’ This is an important recognition of faculty members’ 
freedom of association and their right to pursue endeavors that the 
university itself may not be able to pursue. In order to ensure that 
faculty do not make unreasonable commitments of time to such en- 
deavors, the rules limit nonuniversity faculty activities to one day per 
week. A conflict of commitment or interest involving secrecy may arise 
when a faculty member engages in outside consulting on a proprietary 
basis or in government research requiring secrecy. For instance, if I 
sell to General Electric more than one day a week of my time and that 
time is used entirely for the promotion of General Electric’s product, 
that may be both a conflict of commitment and interest. If I sell my 
time to the CIA for more than one day a week in order to engage in 
research involving secrecy, that, too, may be seen as a conflict of 
commitment or interest. A conflict of commitment may arise when a 
faculty member engages in activities over a long period of time that 
ordinarily could be carried on within the university but are conducted 
elsewhere to the disadvantage of the university. This conduct impairs 
the university’s interest in having the faculty member work with stu- 
dents and participate in activities on campus. 

Third, Harvard has implemented a set of guidelines on relationships 
between the University and United States’ intelligence agencies. Har- 
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vard drafted these guidelines in 1977 to make clear that the principles 
and policies outlined above apply to intelligence agencies without 
exception. Contracts with intelligence agencies cannot be kept secret; 
publications of research sponsored by intelligence agencies cannot be 
restricted; and contracts between individual faculty members and in- 
telligence agencies must be disclosed to the Dean of the Faculty, who 
then must determine whether a conflict of interest or a conflict of 
commitment exists. 


C. Enforceability 


How do universities enforce these policies? A university must pro- 
mote openness and freedom of information within the academic com- 
munity if it is to preserve the values that make it a university. Clearly, 
tension exists between the policies of academic freedom and the eco- 
nomic and national security interests external agencies impose upon 
universities. Some institutions may choose not to live with this tension, 
and not to be universities in the strictest sense of the word. These 
institutions will become more like proprietary or consulting organiza- 
tions that advance particular economic or governmental interests. In- 
stitutions which choose to confront these tensions, however, need to 
adopt sponsored-research policies directed at preserving their auton- 
omy. : 

Let us look at how such policies might apply to a sponsoring agency 
such as the CIA. It is especially important to bear in mind the two 
principles that underlie most sponsored-research policies: disclosure of 
sponsorship and unrestricted publication. There has been considerable 
dialogue between universities and the CIA about these principles in 
recent years, and some improvement in their support. For example, the 
CIA appears to have recognized that to obtain the best research and 
maintain positive relationships with universities, it must be more sen- 
sitive to the universities’ fundamental academic principles. Wide areas 
of disagreement, however, still arise between universities and the CIA. 

Concerning disclosure of sponsorship, the CIA argues that it must 
keep its sponsorship secret in some cases. First, the CIA wants to avoid 
embroiling the researcher in a public dispute over objectivity. In other 
words, the CIA does not want to taint its sponsored researchers with 
the label of ‘‘working with the CIA.’’ Second, the CIA wants to avoid 
identifying research topics that are of interest to the Agency. This is 
done to preclude foreign intelligence agencies from using disclosure as 
a means of gathering information about the CIA’s priorities and activ- 
ities. 

From a university standpoint, neither of these arguments is persua- 
sive. A secret contract is more likely to embroil a researcher in a dispute 
over his or her independence than is a public contract. When the 
disclosure of a secret contract ultimately occurs, the issue of nondis- 
closure inevitably clouds the legitimacy and value of the research 
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performed under the contract. In short, it is a red herring to say that 
nondisclosure is necessary to avoid embroiling a researcher in a dispute 
over objectivity. The CIA believes its concern about signaling others is 
legitimate. Nevertheless, if research is sensitive enough that it cannot 
be publicly disclosed, the CIA should conduct that research ‘‘in-house’’ 
rather than turn to the academic community. The presence of sensitive 
CIA research on campus under a secret contract will inevitably corrupt 
a university’s academic freedom and objectivity. 

Harvard’s unrestricted, publication principles do not harm national 
security. The CIA claims that it must screen all research products it 
sponsors for classified information before publication. CIA-sponsored 
university research, however, should be based on open sources. Alter- 
natively, such research should not be conducted by universities. If a 
university does not permit classified research on campus, it is specious 
for the CIA to claim that it requires prepublication review to screen 
out classified information. Again, if the CIA needs classified research, 
it should be done ‘‘in-house’’ and not on university campuses. 

These issues go to the heart of a university’s mission. Of course, the 
CIA and other external sponsors of research need to have access to 
academic scholars. Sponsored research is essential for the economy, for 
national security, and for a wide variety of other important public 
purposes. Access to scholars, however, should not lead to the purchase 
of a university enterprise and its transformation into a proprietary 
institution operating as an adjunct of the economic or governmental 
interests of the sponsors. By sponsoring secret research and controlling 
its publication, external agencies with the best intentions can under- 
mine the autonomy of a university dedicated to the pursuit of truth. 


II. BALANCING UNIVERSITY MISSIONS WITH NATIONAL-SECURITY INTERESTS 


The use of national-security controls as well as sponsored-research 
contracts to promote secret research, especially in the areas of science 
and technology, can also have a negative effect on academic freedom. 
This issue has plagued universities ever since Harvard President James 
Bryant Conant, sending shock waves throughout the university com- 
munity, banned classified research on campus after World War II. 
Conant included in this ban classified sponsored-research contracts and 
all classified relationships that might exist at universities. 

After the Second World War, the federal government and universities 
established a strong research partnership. There was a great influx of 
federal funding to universities to help the economic recovery and to 
fight the Cold War. Those funds, however, had strings attached, in- 
cluding governmental influence over research. Conant believed that 
secrecy might be appropriate for the government, but not for univer- 
sities. He argued that secret research undermined the basic values of 
scholarship: free exchange of information and ideas and free publication 
of research results. Conant felt strongly enough about these principles 
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that he believed a total ban on classified research by the university 
outweighed the academic freedom of individual scholars to engage in 
whatever research process they wished. Thus, when a sponsor such as 
the CIA wanted an entire research project to be classified, it was not 
enough under the Conant principle simply to disclose the existence of 
such a project. The only way a university could protect its autonomy 
was to say, ‘“Thank you very much, but we cannot do that kind of 
research here,’’ even though faculty members might argue, ‘‘Our aca- 
demic freedom will be denied if you tell us that we cannot conduct 
this research project.’’ 

Obviously, Conant’s decision, controversial at the time, still remains 
so in some respects. Other universities have approached the subject 
somewhat differently. The Massachusetts Institute of Technology has a 
separate entity, Lincoln Laboratories, where classified research is con- 
ducted. The University of California and several other research insti- 
tutions have similar facilities. Nevertheless, the consensus today holds 
that secrecy on campus in the form of broad-scale classification of 
information harms academic freedom. 

Nearly half a century after Conant’s decision, we see ever-increasing 
pressures for more secrecy on campus in the areas of science and 
technology. These pressures result from the unprecedented tangible 
dangers science and technology can create, such as fissionable materials 
that can fall into the wrong hands; the shrinking gap between pure 
science and applied technology; the clear and immediate economic 
value of science and technology; and the direct involvement of the 
government as a sponsor of scientific discoveries. Regulators use each 
of these characteristics of modern science to justify a whole system for 
regulating scientific communication. 

At the center of this regulatory system is the ‘‘mosaic theory’”’ of 
scientific and technical information. The theory is based on the avail- 
ability of technical data bases and sophisticated electronic information 
processing techniques. These information systems can be used to put 
together bits and pieces of information that in and of themselves may 
be harmless, but in the aggregate can be valuable or extremely danger- 
ous. The best known example is the blueprint for the H-Eomb. In 1979, 
an American periodical, Progressive Magazine, proposed to publish the 
H-Bomb blueprint and the government sued to try to stop publication. 
The government failed in their attempt to obtain an injunction because 
all the information assembled by the author came from open shelves, 
libraries and other public, non-classified sources. 

Over the last twelve years, the Reagan and Bush Administrations 
created a series of regulatory devices to control scientific and techno- 
logical information. They broadened the security-classification system, 
developed export controls on many categories of technical information, 
imposed new restrictions on ‘‘sensitive’’ unclassified information, and 
even limited the types of communications scientists might have among 
themselves. The allegedly benign and prevailing view of these regula- 
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tions is that minor adjustments around the fringes of the academic and 
scientific enterprises are necessary and justifiable if the United States 
is to compete in the world. In many respects, however, this type of 
secrecy is not benign. Indeed, it can be self-defeating. 

Let us look at the negative ramifications of the mosaic theory of 
information control over the last decade. Open scientific conferences 
have been curtailed and professional scientific organizations have had 
to submit to the government previously unclassified papers for pre- 
clearance. In some cases, the government had denied the authors 
permission to present the papers. For example, the Society of Photo- 
Optical Instrumentation Engineers had several such conferences in the 
1980s that were restricted under orders of the Defense and Commerce 
Departments. Similar restrictions affected the American Vacuum Soci- 
ety, the Institute of Electrical and Electronic Engineers, the American 
Institute of Astronomics and Aeronautics, and the Linear Accelerator 
Conference. Each of these professional conferences was obliged to limit 
access by foreign scientists to the papers presented. In other instances, 
research societies have barred foreign scientists from attending their 
conferences to avoid the risk that any government regulation would 
disrupt their plans. These include the Society of Manufacturing Engi- 
neers, the American Ceramic Society and the Society for the Advance- 
ment of Material and Process Engineering. 

Secrecy restrictions have curtailed other forms of scientific commu- 
nication as well. When supercomputers arrived on university campuses, 
the Department of Defense proposed regulations that would have re- 
stricted access by foreign students and foreign faculty to campus su- 
percomputing centers sponsored by the National Science Foundation. 
The Department of Defense drafted these regulations in order to bar 
exchanges between faculty members and foreign students. In recent 
years, whole categories of basic scientific research were designated as 
inherently sensitive or dangerous and therefore subject to governmental 
control. Cryptography was so designated by the National Security 
Agency (NSA) in 1981. Since that time, cryptographers have routinely 
submitted their work to the NSA for prepublication review. Nuclear- 
energy research is also subject to extensive security restrictions. 

Another example of security control by the government is found in 
federal contract restrictions designed to censor certain former federal 
employees. Federal employees in sensitive positions have not been 
permitted to leave or enter government employment without signing a 
form that requires them to submit their writings for prepublication 
review, even after they leave government. These restrictions have been 
imposed within the framework of the mosaic theory of information, 
and they increasingly affect the scientific and technical-communication 
climate in which universities have to operate. 

As the National Academy of Sciences recognized in two alarming 
reports issued during the last four years, these restrictions could ulti- 
mately endanger our entire scientific enterprise. The first, and most 
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obvious, danger is that restrictions on communications can lead to a 
stagnation in certain areas of basic science. The former Soviet Union 
is perhaps the most chilling example of what draconian secrecy can do 
to academic science. The National Academy of Sciences reports that 
solid-state electronics and biology in the former Soviet Union lag far 
behind those in the United States, Europe and Japan because of the 
pre-Glasnost restrictions on scientific communication. The second effect 
of broad secrecy regulations is their negative impact on the economy. 
The National Academy of Sciences reported in 1987 that the regime of 
export controls on scientific and technical data then in place cost the 
United States 188,000 jobs and $9 billion a year. Indeed, even defense 
planning and preparedness can be negatively affected by too much 
secrecy. Most experts agree that long-term strategic defense planning 
depends on rapid scientific development. Finally, academic freedom, 
freedom of speech, and the general openness of a democratic society 
can all be negatively affected if too many restrictions on scientific and 
technical communication exist. 


CONCLUSION 


This analysis is not an argument against restrictions of any kind 
upon highly sensitive information. Nor is it an argument, in the case 
of sponsored research, against contracts between intelligence agencies 
or corporations and universities. Universities, however, need to be 
vigilant about open communication. If an institution decides that it is 
willing to give up its academic freedom to be more directly connected 
to its sponsors and to serve their purposes, it cannot pretend to be a 
true university. If, on the other hand, a university aspires to be an 
academic institution that is objective and has complex, arms-length 
relationships with its sponsors, it must adopt appropriate policies with 
respect to the disclosure of sponsors and the publication of research. 
That, after all, is what universities are about. 

Fortunately, there is reason to believe that the government is becom- 
ing less interested in imposing broad secrecy controls on academic 
freedom when it sponsors research. The extraordinary changes in East- 
ern Europe and the former Soviet Union have called into question many 
aspects of the underlying security premises of a restrictive information 
policy. National concern about the competitiveness of the United States 
has created strong pressure to unleash science and technology in order 
to serve the economy better. Furthermore, after more than a decade of 
growing secrecy, very little evidence supports the view that restrictive 
information policies have actually achieved their national-security pur- 
poses. 

Changes that are transforming the political map of the world today, 
however, are also creating substantial uncertainty and anxiety. This 
instability could retard efforts to make fundamental changes in restric- 
tive information policies. Uncertainty in the former Soviet Union and 
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Eastern Europe and concerns about terrorism in unstable parts of the 
world may combine to slow the movement toward open scientific 
communication and the globalization of research. 

To counter these pressures for continued secrecy in government- 
sponsored research, universities must rededicate themselves to the 
proposition that the free flow of information and ideas is vitai to the 
academic enterprise. The engines of innovation that drive economic 
growth and guarantee national security are powered by open and 
unfettered communication. The United States’ experience with broad 
national-security information controls over the last decade teaches that 


such restrictive policies are counterproductive and ultimately self- 
defeating. 





THE MYTHS OF ACADEMIA: 
OPEN INQUIRY AND FUNDED RESEARCH* 


WADE L. ROBISON** & JOHN T. SANDERS*** 


Myths are not without their purposes. Both professors and institutions 
of higher education benefit from a vision of academic life that is 
grounded more firmly in myth than in history. According to the myth 
created by that traditional vision, scholars pursue research wherever 
their drive to knowledge takes them, and colleges and universities 
transmit the fruits of that research to contemporary and future genera- 
tions as the accumulated wisdom of the ages. 

Faculty members use the myth to justify the pursuit of research 
interests that may not result in new products or a clear competitive 
edge for their university. Institutions of higher education use the myth 
to justify a tax-exempt status and to solicit funds. The institutions 
argue, correctly, that they are the only institutions in modern life— 
public or private—that have as their primary business such a heavy 
component of public service. They are involved not only with creating 
a growing base of knowledge for society, but also with providing public 
access to that base—all without seeking a profit. 

Yet the economic and social forces operating on colleges and uni- 
versities as institutions, as well as on the interests of faculty members 
within them, are making the myth embodied in the traditional ideal of 
the academy more and more difficult to sustain. Questions about what 
an institution of higher education ought to be, about what professors 
ought to do, and about what relations professors ought to have to the 
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institutions which employ them are being raised and pushed to the 
fore. These are not theoretical questions, but practical questions of 
immediate import that must be answered relatively quickly—and wisely— 
if institutions of higher education and professors are not to find them- 
selves inextricably in the grip of forces they cannot change. The myth 
of disinterested academic research—however beautiful, and however 
beneficial—is under siege.' 


I. 


Institutions of higher education face the same economic problems as 
every other institution in society. But more importantly, while it may 
once have been true that pure academic research drove technological 
development, technology no longer waits for serendipitous theoretical 
discovery.2 Technology is banging at the door for what it needs— 
answers to questions raised by prior technological development and the 
theoretical means to assure faster development in the future. 

Such demands may seem to issue primarily from profit-seeking cor- 
porations, concerned about maintaining their competitive edge, but 
they are in fact coming from all sections of a rapidly progressing 
society. The demands are such that little difference is perceivable among 
them. Corporations seek to increase their competitive edge. Regulatory 
agencies desire to correct or avoid the excesses of earlier developments 
and to keep abreast of new ones. National or local governments want 
to stay strategically ahead of whatever competitors they may perceive. 
In short, technological advance is in the driver’s seat. If universities 
cannot satisfy these demands, they will no longer be able to claim that 
they are even in the intellectual vanguard, let alone that they are in 
the lead. 

In such an environment, universities have sought to keep their heads 
above water through partnerships with industry and government. Some- 
times these partnerships consist of consortium arrangements among 
several participating institutions, and sometimes an arrangement be- 
tween a particular university and a particular corporation or govern- 
mental agency. Whatever the arrangement, one thing is clear: the state- 
of-the-art scientific and technological research that universities have 
always specialized in is, in the contemporary world, far too expensive 
for any university to conduct alone. 

More importantly, the problems that make it necessary to push theory 
and application to new levels are often more clearly perceived by users 
than by pure theoreticians. Cooperation between researchers and users 
is necessary if researchers are to have a clear idea of what theoretical 





1. See Derek C. Bok, Universities: Their Temptations and Tensions, 18 J.C. & U.L. 
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of this on the development of science itself). 
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problems are most pressing. Thus, universities have created relation- 
ships with outside institutions and agencies not only for purposes of 
funding, but also for purposes more intimately related to the problems 
of pure research. Such relationships seem necessary even from the 
perspective of the academy. 

Equipment is one of the most expensive aspects of science. Devel- 
opments in science are always marked by developments in equipment; 
each new theoretical advance carries with it the possibility for, and 
necessity of, new instrumentation. Currently, one cannot teach biology 
without the capacity to separate DNA molecules. In physics, our ca- 
pacity to examine subatomic particles has produced both the need for 
and the capacity to produce enormously expensive clocks that measure 
incredibly small increments of time. A physicist trying to work on the 
cutting edges of science, or trying to teach the physicists of the future, 
cannot be without access to this equipment. 

The costs of the continual replacement and refinement of this equip- 
ment are enormous. One can measure both how great the need is and 
how little institutions of higher education have to spend on equipment 
by how upset the academic scientific community is over recent budget 
cuts in the small-instrumentation program at the National Institutes of 
Health (NIH). The NIH has cut this budget sixty-nine per cent from 
1991. The result, it is claimed, is that the infrastructure of science will 
deteriorate because no other sources of funding are available.? Although 
the original budget is small in comparison with the total amount spent 
on research and development, it represents a large sum when compared 
with the normal budgets of the universities needing such instrumen- 
tation. 

The same is true of the total spent on research and development. In 
1989, American industry spent $71.77 billion on research and devel- 
opment, and the state and federal governments spent $68.72 billion.‘ 
Only a small portion of these amounts goes to institutions of higher 
education. For instance, the Federal government proposed a 1992 budget 
of $11.5 billion for research at universities.’ Although this is a small 
percentage of the total 1989 budget of $140.49 billion, it represents a 
large amount when compared with normal university budgets. Most 
universities would look at the $231 million Stanford is accused of 
overcharging the Federal government from 1981 through 1988 and wish 
for a small portion of that to add to their normal budgets.* The impact 
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on smaller institutions of even a little extra money can be enormous. 
For example, the $3 million extra per year LeHigh University has 
obtained from 1984 through 1991 through its Ben Franklin Center 
constitutes a good percentage of the budgets of many universities.’ 

Universities increasingly need more funding as the total is decreasing. 
Though funding for research and development increased dramatically 
during the 1970s to a high of $154.31 million in 1989, the total fell to 
$151.57 million in 1990 and is projected to continue to fall.* Addition- 
ally, the irregularities associated with university funding will likely 
lead to a tightening of the federal rules on indirect cost. The vagueness 
of these rules is claimed to have ‘‘invited opportunistic interpretations’’® 
and possibly the $350 million in overcharges claimed at 22 universities. 
Thus, the total funds available may continue to fall. 

The concern about competition from abroad, however, especially with 
recent reports that the Japanese are already spending more on research 
and development than the United States, may well reverse the down- 
ward trend of funding.’® Still, individual states are cutting back their 
spending significantly because of severe economic problems.'! The 
result of these factors is that many institutions of higher education, 
faced with their own financial difficulties, are either entering the 
competitive market for research funds for the first time or expanding 
their existing programs with renewed vigor. 

As more institutions of higher education chase fewer dollars, some 


institutions are bound to have problems. Sorely needed dollars may be 
diverted to create a research institute in an attempt to pull in money 
to help the general state of the institution. Problems result as these 
universities often end up with little, or nothing, to show for the invested 
funds. Yet the demand for such funding still exists within institutions 
of higher education; such institutions cannot continue at the forefront 
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of research without massive amounts of money from outside sources. 
The sense that industry and the federal and state governments are going 
to have to provide such funding continues to grow. As a result, 
academia looks far different today than it looked even as little as forty 
years ago.’” 

The Massachusetts Institute of Technology (MIT) reflects a small 
measure of the difference in academia. MIT currently registers over one 
hundred new patents a year, with a 1991 success rate in licensing of 
fifty-three percent. The average at most university and government 
laboratories is less than one percent. MIT’s researchers do not just do 
research and publish the results for all to see, but produce carefully 
guarded ideas which the institution then patents and markets. Given 
the traditional perspective of universities and faculty, MIT looks more 
like a corporation engaged in the relatively profitable business of 
producing ideas that it licenses to the highest bidders. 


Il. 


This brave new world of academia has grown up relatively quickly 
and quietly. While there are strong historical antecedents for the present 
cooperation between universities and government and between univer- 
sities and corporations, the recent growth of contemporary partnerships 
between universities and external sponsors has been phenomenal. There 
is every reason to expect the pace to accelerate in the future." 

As with any fast-paced change, there are growing pains. Stanford 
University’s difficulties in charging what the government has deemed 
to be millions of dollars in unwarranted overhead have made the 
national news. The Rochester Institute of Technology (RIT) has hit the 
pages of national newspapers and international magazines because of 
its relations with the Central Intelligence Agency (CIA). To be as 
charitable as possible, the problems these two institutions face come 
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from inadequacies in institutional policies regarding funded research.'® 
In solving such problems and avoiding them in the future, academic 
institutions must face head-on the conflicts of ethics and values raised 
by this new world of cooperation among academia, business, and 
government. 

The recent decision by Judge Harold Greene in Board of Trustees of 
Stanford University v. Sullivan’® cuts to the core of one crucial set of 
issues. A contract between the NIH and Stanford University ‘‘require[d] 
researchers to obtain government approval before publishing or other- 
wise discussing preliminary research results.’’!? NIH’s argument was 
that if public funds are to be spent on research, there must be public 
accountability which, NIH claimed, implied that funded researchers 
were not even to talk about their preliminary findings without govern- 
mental approval. Judge Greene held that the NIH’s prepublication 
review of any speech or publication produced as a result of an NIH 
grant violated the First Amendment right to free speech. 

The potentially chilling effects of NIH’s position on universities and 
university research are obvious. Research proceeds by discussion, by 
the sharing and probing of one’s judgments and results—preliminary 
and otherwise. If the university is to be an open forum committed to 
the pursuit of knowledge, it cannot allow such prior restrictions on the 
normal and necessary discourse among participants in the research 
process. 

Yet one can easily imagine situations in which such restrictions seem 
appropriate—whether imposed by governmental agencies or by corpo- 
rations. In addition, the facts of modern life in any highly competitive 
area of research indicate that—far from the hearty liberal discussion 
and sharing envisioned in the academic myth—university communities 
are by now very much at home with the near frantic secrecy often 
deemed necessary by scholars to preserve and protect their various 
personal proprietary interests in their own research." 

Why would a corporation fund research in an area of commercial 
concern and yet allow the results to be discussed openly, thus risking 
that its competitors could gain the commercial advantage of the dis- 
coveries, without the expense? Prohibiting altogether the kind of res- 
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trictions deemed necessary by sponsors would certainly inhibit funding, 
whether by governmental agencies, like the CIA, which may require 
secrecy in the interest of what is perceived to be national security, or 
by corporations concerned to protect vital commercial interests. Patent 
law provides some protection against domestic competition, but in an 
international environment, where corporations often operate, such pro- 
tection may seem rather slim. 

Harvard University’s policy, for all intents and purposes, simply 
prohibits research done on its time or using its facilities that cannot be 
published. The rationale is that an institution of higher education 
cannot sustain its position as an open forum for the discovery and 
dissemination of knowledge unless all research is publishable.’? The 
price of such a policy is the loss of some research monies, a price 
Harvard presumably can afford to pay. Yet other institutions, without 
an endowment as large as Harvard’s and perhaps lacking Harvard’s 
intellectual prestige, do not have that luxury. 

Besides, prohibiting research cuts against another core value of any 
academic institution—the autonomy of its professionals, professors, to 
determine what research they ought to pursue. Indeed, prohibiting 
professors from pursuing particular avenues of research on the basis of 
some ideal about the value of a university being an open forum is 
arguably itself a form of prior restraint. It is a restraint that not only 
denies the academic freedom of professors, but also impedes universities 
and colleges from nurturing new knowledge. 

Institutions of higher education, it seems, cannot have it both ways. 
They cannot claim to allow professors to pursue knowledge, wherever 
such a pursuit may lead, and at the same time prohibit professors from 
accepting grants that mandate certain restrictions on their free speech 
or their rights of publication.2° Further, in prohibiting restrictive re- 
search contracts, universities risk harming their long-term interest in 
obtaining outside funding for research that would otherwise be too 
expensive, thus endangering their putative position at the forefront of 
knowledge. 

It would seem that a university’s goals of being 1) an open forum 
and 2) at the forefront of knowledge cannot both be met without 
compromise, given the necessity for outside funding to pursue research. 
The compromises that various institutions of higher education have 
made between these goals are collapsing under the pressure of tech- 
nological development’s insistent demands for particular varieties of 
pure research and under the weight of the massive funding required to 
do that research. Given the current climate, it is imperative that uni- 
versities recognize the need for change. In order to be meaningful, this 
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change must begin with the examination of what have been until now 
their sustaining myths. 

There will be a clear loss if the university preserves its traditional 
open forum at the cost of sacrificing its intellectual leadership. There 
will be an equally clear loss if intellectual leadership is secured at the 
cost of the open availability of new discoveries for public scrutiny, 
discussion, and education. 

Faculty, it seems, cannot have it both ways either. They cannot be 
free to pursue whatever contracts they want, whatever the restrictions, 
and at the same time retain unlimited access to the research results of 
others who may also contract to do research under restrictions. The 
myth of academicians working at the cutting edges of knowledge, free 
to hire themselves out to get the funding to push against those edges, 
is itself an unstable compromise. Professors cannot fully retain both 
1) the conditions of open inquiry required to ensure viable research 
(and properly generated research questions) and 2) the academic free- 
dom to do whatever they wish, including accepting grants with res- 
trictions on publication and dissemination of results.”’ In addition, if 
professors accept grants restricting them from adding to the public store 
of knowledge and if institutions of higher education adopt policies that 
permit them to do so, neither professors nor institutions can hold 
themselves out as unsullied bearers of the academic traditions of open 
inquiry, open debate, open criticism, and open contribution. 

In short, the issues raised by funded research are major issues of 
public policy that involve difficult choices between competing values— 
whether to prefer academic freedom, even if it includes the liberty to 
make contracts with restrictions on speech or publication, or to prefer 
the ideal of openness which would seemingly preclude such contracts. 


Ill. 


The choices that need to be made have implications for broader 
issues. For instance, professors are hired as employees of universities 
and remain employees subject to the restrictions their employers impose 
on their work. Professors, however, are also professionals who were 
hired because of their disciplinary expertise. They are historians, mu- 
sicians, philosophers, and chemists first, obligated to pursue their 
professional inclinations as part of the conditions of their employment. 
They, not the institutions that employ them, are the experts in matters 


concerning the appropriate course that research—and education—should 
take.?? 
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The conflicts that arise regarding funded research are symptomatic 
of the more general issue that arises for any professional working 
within and for any institution. How can one maintain one’s professional 
integrity while acting as an employee of an organization which may, 
for good or bad public policy reasons, prohibit or constrain activities 
that one thinks essential? 

It would be overdramatic to call this an issue of conscience. Professors 
are not the only professionals faced with hard choices because they 
find themselves within organizations that can and do constrain their 
professional choices. Physicians who work at hospitals may find them- 
selves unable to do what their conscience requires—like provide abor- 
tions or provide free surgery for those without the resources to pay— 
because of restrictions imposed by the institution in which they must 
work. Lawyers may find themselves unable to do what they feel obli- 
gated to do as professionals—like provide substantial pro bono work— 
because the firm that employs them requires too much work on remu- 
nerative projects to leave time for other work. 

Any solution to the problem of how professors ought to exercise their 
professional autonomy within the setting of institutions of higher ed- 
ucation will affect how we ought to think about the autonomy of 
professionals in other settings. The reasons one gives for a solution, 
and the sort of choices one makes between the competing values, will 
find a home in other competitive situations in which similar values are 
at issue and will have implications for medical practice, legal practice, 
and professional practice in general. Such reasons and choices have 
precedential value. If the reasons are powerful enough and provide a 
broad enough conception of the role of professionals, they ought to 
provide a basis for a more general understanding. 

The broader implications regarding the proper role of public insti- 
tutions are also a concern. Universities have a monopoly on the dis- 
semination of knowledge and skills to future generations and serve as 
gatekeepers for the professions. One cannot practice medicine, for 
example, without a medical degree from an institution of higher edu- 
cation. 

Universities are given such a monopoly because of the perceived 
benefits to the public. The monopoly also yields manifest benefits to 
the institutions. Yet one could argue that institutions are granted 
monopolies only on the presumption that they also have certain obli- 
gations. Thus, when a publicly supported institution engages in profit- 
making research that prevents it from doing what it is given a monopoly 
to do, one must ask whether it deserves the monopoly and what sort 
of institutional arrangement would best serve the originally envisioned 
purpose. These questions are complicated by the need for external 
funding to pay for otherwise unaffordable research. 

The answers will have implications for other public institutions, 
particularly those that are granted monopolies for various public serv- 
ices. We grant monopolies to hospitals to provide for the public health. 
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We support these monopolies through a health care system that provides 
payments to hospitals and requires surgeons to work through hospitals. 
Careful periodic consideration must be given to our deliberate suste- 
nance of all such monopolies. If we find that hospitals are run primarily 
as profit-making organizations, we may want to ask what sort of 
institutional arrangement would best serve the public need for health 
care. It is no more obvious that a hospital system devoted to earning 
profits for its stockholders and its employees, including health care 
practitioners, provides the most appropriate institutional vehicle for 
caring for public health than that institutions of higher education with 
a heavy commitment to profit-making research provide the best vehicle 
for increasing the sum total of public knowledge and passing that 
knowledge on to future generations. It is even less obvious that retention 
of the monopolies that benefit such profit-seeking organizations deserve 
public support. 

Public institutions, such as universities and hospitals, are labeled 
public because they exist to serve a public interest in knowledge and 
health care. Yet these institutions are human artifacts that can be 
changed if they fail to serve well the public ends they ought to serve. 
When such institutions rest on a collection of beliefs about their purpose 
that is itself in internal conflict, as is the case with institutions of 
higher education, change will occur no matter what.?* With the uni- 





23. It is not unusual for an institution to exist for a long time despite internal tensions 
and then for those tensions, under external pressures or from the buildup of heat from 
the friction, to cause the whole to alter fundamentally. Gordon S. Wood argues that the 
American revolution was indeed revolutionary because it fundamentally altered the social 
relations between people, and it is the crucial premise in his argument that ‘‘Colonial 
society was ... in tension, torn between contradictory monarchical and republican 
tendencies.’ GorpoN S. Woop, THE RADICALISM OF THE AMERICAN REVOLUTION 124 (1992). 

It may be argued that the resolution of that tension was not completed by the Revolution 
and that the United States existed under a conception filled with tension between its 
stated ideals of equality for all citizens and its acceptance of slavery until the Dred Scott 
case attempted to resolve the tension by, among other things, denying that slaves could 
ever be citizens. The result was a Civil War that produced a fundamentally altered 
relation between citizens and the Federal Government. 

It could be argued as well that one problem with the Meech Accord rejected by the 
Canadian provinces is that it covered the tension of having a separate and somewhat 
independent province under that vague Constitutional phrase, ‘‘a distinct society.’’ That 
phrase, it could be argued, might hold the nation together for some time, but ultimately 
would not resolve the tensions inherent in having one province holding such a unique 
position in a nation of supposedly equal provinces. 

The general thesis is that social institutions rest on conceptions of their point that may 
be internally incoherent, or in internal tension in some other way, that accommodations 
to the competing demands are always made within a social institution, and that those 
tensions will work themselves out thoroughly when the right conditions prevail to make 
intolerable their co-existence, even with those accommodations. Our claim is that the 
traditional myth of the university is a multiply-based conception of the relevant kind 
and that the right conditions may now prevail for the dissolution of some of its internal 
conflicts. 

We neither applaud nor condemn this change, only mark it. 
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versities’ increased need for external funding and with the concern that 
restrictions contrary to the supposed ends of furthering public knowl- 
edge will be imposed as conditions for such funding, the traditional 
view of academia has reached a point in which the tensions among the 
components of its self-conception have become evident. These tensions 
will be resolved in one way or another over time; the only question is 
whether we shall intelligently resolve them, with clear ends in mind, 
or whether they will resolve themselves, willy-nilly through the indi- 
vidual decisions of the various participants. 

Thus, the problem we face goes beyond the fact that various elements 
within our conception of the university are in tension and that we 
must make hard choices between competing values if we are to exercise 
a measured control over the inevitable change. The sorts of choices we 
make and the kind of reasons we give will have a gravitational effect 
on other public institutions facing similar tensions. The question we 
must ask is how to proceed. 


IV. 


The ideal resolution would be cleverly to restructure the essential 
components of our conception of academia, with a slight twist here, a 
judicious cut there, reconfiguring in such a way that the most important 
values no longer compete, but, as in the best of cases, further each 
other. But the values in competition are so at odds with one another 
that ‘‘finessing’’ their conflict does not seem possible. One cannot, for 
example, make the autonomy of professors regarding funded research 
absolute and at the same time guarantee that universities will continue 
to be primarily committed to the increase of public knowledge. Some 
sort of compromise must be made.” 

Yet no noncontentious theory will allow one to choose between the 
competing values. One may argue for the efficiency of letting individual 
professors decide for themselves what research to accept. One may 
buttress that argument with a claim that without evidence to the 
contrary, professors ought not to be presumed to harm university 
values.?> Such an argument presupposes a more general argument about 
what sorts of presumptions ought to be made when individual freedom 
of choice is at issue. The implication, which needs argument on 
independent grounds, is that the professor’s freedom of choice counts 
for more than the public’s interest in a certain kind of university. 

Similarly, one might argue that the public’s interest is more important 
than the freedom of choice of individual professors. Presumably, insti- 





24. We are not denying that accommodations have already been made. For instance, 
professors keep the royalties for books and articles produced on university time. The 
point we are urging is that such accommodations, made singly without much thought 
to their long-term consequences regarding the structure of institutions of higher education, 
are no longer sufficient. 

25. This is Steneck’s view. Steneck, supra note 20. 
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tutions such as Harvard are willing to provide such an argument. In 
either case, one is presuming a way of weighing the competing values. 
No noncontentious theory provides a decisive and determinate method 
of weighing such things. In this respect, the problem with which we 
wrestle resembles many other public-policy issues. 

One might address the problem from another direction by examining 
what universities have actually done to resolve the conflict. According 
to Nicholas Steneck, the responses of universities to this problem fall 
into one of three categories: avoidance, separation, and regulation.”é 
Avoidance and separation are inadequate, for the reasons sketched by 
Steneck. By definition, policies of avoidance refuse to acknowledge the 
importance of these problems and are effective only as long as the issue 
of funded research rarely arises. Small colleges might avoid the problem 
entirely, but any institution which takes advantage of outside funding 
by charging overhead cannot do this. As soon as an institution decides 
that it will profit, it has committed itself to a policy regarding funded 
research, even though it may be doing so without considering what is 
an appropriate policy. 

Separating funded research by creating an institute or ‘‘independent 
corporation’’ for such research seems the preferred procedure for many 
large universities. Such policies of separation are inadequate because 
they place the simultaneously vital and problematic research activities 
in question effectively beyond the control of the university. No insti- 
tution should voluntarily relinquish control over matters so vital to its 
very existence. Besides, it is myth that such institutions have in fact 
relinquished control. Since a university could readily change the rela- 
tionship, real separation is a legal fiction. Separating research from 
traditional university activities is really just a form of regulation. 

The only type of policy worth considering, then, is regulation. The 
question is what shape regulation of external research contracts should 
take. It is a mistake to devote much attention, in the present crisis, to 
what specific policy a university should adopt regarding its external 
contracts. Should all research that may not be published be banned??7 
Should individual faculty researchers be given the benefit of the doubt 
that secrecy in particular contracts is not harmful??* These questions 
appear the most pressing, but trying to adopt a policy regarding these 
matters runs into the problem of balancing competing values when no 
acceptable criterion exists for that balancing. In addition, adoption of 
a policy requires a determination about who should decide the content 
of that policy. 

Another concern is that the adoption of a policy, whatever it is, will 
cut through a complex system of competing values. In any even mod- 
erately complex social structure, the ways in which various constitu- 





26. Id. 


27. See Shattuck, Secrecy on Campus, 19 J.C. & U.L. 217 (1993). 
28. See Steneck, supra note 20. 
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encies have organized themselves vis-a-vis each other are a function of 
a wide variety of considerations, some economic, some functional, and 
some social. Change one factor and the other parts of the system must 
realign themselves. The system is so complex, and the modes of 
adjustment so many, that it is not possible to know how a simple 
change may affect every feature. If a university were to adopt a policy 
prohibiting research unless the material is published within a reasonable 
period of time, it may find itself losing out in the competition for 
research scientists who might go to institutions that provide more 
choice. The university cannot know beforehand what values the scien- 
tists will deem most important. 

So it is a mistake to suppose that any policy will settle matters. Any 
policy will provide a fulcrum upon which other parts of a university 
may turn and so will provide a basis for change. What is wanted is a 
policy that best furthers the values in competition, but the content of 
such a policy is not a priori clear. 

Besides, a policy on these matters cannot hope to be both good and 
effective if it is not made in the right way. When no substantive and 
accepted moral theory provides a clear way to make value choices, one 
must appeal to some procedure that is as pure as it can be, and one 
must allow the procedure to work to produce the choices. 

Thus, universities need constitutions establishing where decisions 
concerning research contracts of various kinds are to be made, what 
objections may trump potential contracts, and how such contracts are 
to be reviewed. Only in this way may the legitimate interests and 
demands of scholarship, openness, academic freedom, intellectual lead- 
ership, and institutional health be balanced wisely. 


V. 


Often, when a decision cannot be made, a committee gets appointed 
and makes a recommendation only after the urgency has passed so that 
the powers that be can safely ignore it. Still, appealing to a committee 
has its purposes. Given a long-term problem of accommodating com- 
peting values, a standing committee, properly constituted and following 
the appropriate procedure, can be a device for coming to grips with an 
issue with no ready solution. Committees may get administrators ‘‘cff 
the hook’’ and may appear only politically expedient when the solutions 
they offer could be achieved by other means, especially when some 
independent basis exists for the decision arrived at by the committee. 
Yet sometimes a committee can settle the matters at issue for all 
concerned. 

It is helpful to contrast a committee as a procedural device with other 
forms of procedural justice in which the aim is not to settle conflicts 
between values, but to achieve a just solution. There is pure procedural 
justice, and there is perfect and imperfect procedural justice.2? The 





29. This distinction is drawn from JOHN RAWLS, A THEORY OF JUSTICE (1971). 
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latter occur when we know ahead of time what would be just because 
we have grounds independent of the procedures for determining this. 
If we can devise a procedure to produce what we already know to be 
just, we have perfect procedural justice, and if we cannot, we have 
imperfect procedural justice. The criminal justice system is an example 
of the latter. To find guilty all and only those who actually committed 
a crime would be just, but we can design only an imperfect procedure 
to produce a result more or less approximating what would be just. 

We have pure procedural justice when we cannot know ahead of 
time what would be just and what is just is determined by the procedure 
itself. A lottery is a good example. If the procedure for picking a winner 
is pure, i.e., there is no cheating and no coercion, the outcome is just. 
The winner is determined by the procedure. It would be false to say 
that the winner deserves to win in any other sense than that the outcome 
was determined by the procedure. To say the winner deserved the 
outcome would imply that one had some independent criterion for 
determining who ought to win and who ought to lose. 

There is no comparable dissection of procedural devices for alterna- 
tive ways to come to grips with competing values, but a helpful analogy 
can be drawn with this taxonomy of procedural justice. A committee 
can approach pure procedural justice. Properly constituted and follow- 
ing the proper procedures, it produces acceptable solutions to the 
problems it faces. Such a committee must be properly pure; that is, its 
decisions must not be coerced by any body external to it or constrained 
by external considerations having nothing to do with the cases before 
it, and it itself must properly represent the various interests involved 
and not be skewed to favor one form of resolution over another. If 
these conditions are satisfied, then no legitimate foothold will support 
criticism of its deliberations or decisions. 

The procedure is designed to accommodate, on a case-by-case basis, 
competing values. The difficulty of such an accommodation, and the 
main source of disanalogy, are the independent grounds for decisions 
that accommodate the competing values. For a standing committee, 
each case presents a test case for each value in competition. No matter 
how pure the procedure, however, an objective observer can find an 
independent basis for rejecting any proffered solution. This is a con- 
sequence of having competing values backed with competing visions 
and competing grounds of support. 

The standing committee is a procedural device to ‘‘finesse’’ the 
problem primarily created by not having some overarching non-conten- 
tious theory that allows one to choose between the competing values. 
The purer the procedure, the better the arguments that justify particular 
decisions, the more respectable the members of the committee, the more 
deeply committed to that procedural solution, the less likely it is that 
those affected by the decision will reject the results of the procedure.*° 





30. See MORTIMER R. KADISH & SANFORD H. KADISH, DISCRETION TO DisoBEY vii-ix (1973). 
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Put another way, the purer the procedure, the less legitimacy any 
independent objections will have because they will already have been 
given a fair hearing within the committee’s deliberations and deter- 
mined not to be decisive. 

It would stretch matters to say that the procedure itself determines 
the acceptable resolution. Such a claim is unnecessary for what is at 
issue. This is one reason why the standing committee can only approach 
pure procedural justice. To say the procedure itself determines what is 
acceptable would imply that no competing value can properly trump 
its competitors on any independent grounds. Although those committed 
to a value may concede that as a practical matter they cannot wrest 
consent from those holding the competing value, they need not concede 
that theoretically no way exists to prove that their value ultimately 
deserves to triumph. Agreeing to a procedural device like a standing 
committee is an act of trust by those deeply committed to their position 
that their vision will be treated fairly and with respect. It need be 
construed only as a pragmatic step taken because one cannot get 
agreement, not as a theoretical commitment required because no inde- 
pendent grounds give us the right answer. 

Not just any procedure will do, and not just any committee, however 
pure, will do. The procedure must force evaluation of the various 
reasons given for alternative courses of action in particular cases, and 
the committee must be constituted so as to allow the procedure to 
function and its results to have appropriate respect.*! These are not 
separable issues. A procedure’s results will be acceptable only provided 
that the committee that deliberates is constituted in a certain way and 
operates within a certain sort of governing framework. Change the 
committee, or change the framework, and the procedure itself is dam- 
aged. Put another way, the existence of such a procedure presupposes 
the existence of certain forms of relationship between the various 
constituencies of a university. To create such a procedure is to commit 
oneself to such a relationship. 

The proper analogy for the right procedure is the legal process. It is 
the clearest example we have of a (relatively) pure procedure whose 





The authors point out the tension that exists between the acceptance of a procedure, 
with all that that implies for the acceptance of the results of following the procedure, 
even when one thinks the results mistaken, and the rejection of some of the results of 
an accepted procedure, with all that that implies for the rejection of the procedure that 
gave rise to the result. To commit oneself to a procedural resolution of a problem is to 
commit oneself to the results of that procedure, whatever they may be—provided, of 
course, that the procedure is the appropriate one. 

31. Review panels for research on human subjects are a clear example of standing 
committees that have worked successfully to accommodate sometimes very contentious 
competing values. Our concern with using those panels as a model is that we think they 
can exist within almost any institutional setting, without concern about changing the 
institutional structure significantly. The proposal we make will require changes, in some 
cases significant changes, in institutional structure and governance if the standing 
committee is to be as successful, and noncontentious, as the review panels. 
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point is to articulate alternative positions and the reasons for adopting 
those positions. The legal process is an example of how to come to a 
decision by considering the weight of various arguments, for or against 
some claim that has value and is competing with some other claim 
supposed to have more value. The legal process, in short, is a paradig- 
matic procedural device for resolving competing values in a way that 
is supposed to be acceptable. Certain procedural features are of partic- 
ular relevance to any committee that would consider what ought to be 
done regarding research grants. We can discover some of these by 
considering what a judge ought to do in deciding a case in which 
important values conflict. 

A judge’s first obligation is to comprehend the points of view of both 
parties. People do not normally go to the Supreme Court, for instance, 
unless convinced they have a good case—a fundamental right that is 
being denied, or a great harm that is being inflicted on them. The 
judge must come to understand the principles and arguments that move 
one party to expend such great effort, and spend so much money, to 
support its claim. The judge must then back off and do exactly the 
same thing for the other party. 

This complex process of getting inside the case from each opposing 
point of view has two aims. One is to comprehend the nature of each 
party’s vision of the law—what each party believes the law is and 
ought to be, the view that animates the conviction that wrong will be 
done if a party’s claim is denied. The other is to understand the legal 
and moral principles which motivate each claim—how powerful they 
are and so how wide their scope, how much more will be affected by 
them than what is at issue in the particular case, and how buttressed 
they are by other principles within the system, and which principles 
in the system will be strengthened and which weakened whichever 
position is sustained. 

These two aims are complemented by another feature of the proce- 
dure. It is designed to tease out not just the competing visions of law 
and the opposing principles, but all the relevant reasons for each view.** 
This is accomplished in three primary ways. Opposing lawyers must 
meet the arguments each gives, must give as many arguments as they 
can in order to lay the groundwork for appeal should they lose, and 
must respond to questions from judges. When one considers a succes- 
sion of cases about a single issue or set of issues, all the relevant 
reasons have even more chance to be heard. The opposing lawyers 
build on the arguments given in previous cases, honing and sharpening 





32. One difficulty with analogies, of course, is that there are often as many points of 
difference as similarity. One might thus object that in the law evidence is barred and 
that surely we do not wish to have anything similar in what we recommend. The response 
is that barring evidence is itself a matter of contention, for considered argument from 
both sides, and that rather than restrict any committee from barring evidence, we would 
suggest that the same standards be met for it as for the law. 
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them, and add new arguments, now made more germane or pointed 
by changes in the factual situations or by the reasoning given by judges 
in previous decisions.** 

One wants all the relevant reasons to be heard because even though 
one reason may be decisive, making sure one has all the reasons 
guarantees that one will fully comprehend the ramifications of a deci- 
sion. A particular position may be based on high principle, but have 
practical implications decidedly contrary to the public good.** Making 
sure one has all the reasons for adopting a position will help one make 
the proper decision and allow for its full precedential effects. In short, 
by alternately taking up the opposing points of view in a procedure 
designed to elicit reasons for a decision, a judge can understand the 
arguments that are given for the opposing positions and, perhaps more 
importantly, the opposing visions of the nature of the law—how each 
position will ultimately affect our understanding of the nature of law 
and of the principles which underlie it. 

The judge must weigh the competing visions, examine the opposing 
arguments, and decide. When more than one judge is hearing a case, 
the process is both complicated, by having to come to grips with 
opposing understandings of what ought to be decided, and eased, by 
forcing one to come to grips with those opposed understandings and 
articulate one’s own view more clearly in light of those alternatives. In 
the best of situations, the process furthers the fairness of the decision 
by preventing any one judge from furthering particular objectives or 
deciding on the basis of particular biases. Additionally, the evaluative 
process itself is furthered by requiring the judge writing the majority 
opinion to subject his or her views to the scrutiny of the other judges 
and to respond to any objections. 





33. The appeal procedure in the law often forces out for more detailed examination 
the underlying arguments, and one must ask whether the sort of procedure we are 
suggesting should allow for appeals and, if so, to whom. Without answering the first 
question, since we think that will depend upon local conditions, we can say that if there 
is an appeal procedure, it ought to be either back to the original body or to some 
comparable body, comparably constituted and equally concerned to elicit the reasons for 
one decision rather than another. If the point is to provide arguments for each decision, 
and to do so before a body properly constituted, it will satisfy neither end to allow an 
appeal procedure that dismisses either condition as not essential. 

34. We have in mind here such cases as Gideon v. Wainwright, 372 U.S. 335, 83 S. 
Ct. 792 (1963). In Gideon, the Court decided that although indigent persons accused of 
crimes by a state were entitled to lawyers to represent them, none of those who had 
been convicted, except Gideon, had that right. They weighed the cost of granting the 
right to everyone convicted without a lawyer and especially the difficulty of retrying all 
those, with the lapse of years making evidence and testimony significantly less reliable, 
and decided that justice would not be served by making the decision retroactive. The 
decision was based on the high principle that any citizen likely to be incarcerated for a 
crime is entitled to representation by a lawyer, but the implications for those already 
incarcerated—that they were entitled to be let free because they had not had representation 
and so were entitled to new trials, with representation—were judged contrary to the 
public good and to justice. 
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As decided cases are incorporated into the body of law, new cases 
arise, either because of dissatisfaction with previous decisions or be- 
cause previous decisions give rise to new possibilities. The process 
works to expand the arguments for competing positions and to en- 
courage the fairness of the decisions. Previous decisions are subjected 
to scrutiny once again, as positions are re-examined and evaluated in 
light of their actual rather than predicted consequences, and new 
judges, lawyers, plaintiffs, and defendants enter the process and bring 
with them fresh viewpoints and new arguments. 

The legal process has its drawbacks. As Lon Fuller so nicely pointed 
out, it converts any problem into a conflict of claims and, as a decision- 
procedure for settling disputes, squeezes out negotiations and so may 
prevent the best resolution of a conflict.*> Settling cases one at a time 
can lead one slowly into feeling compelled either to overrule precedent 
or to make what would appear, were it considered afresh, an inappro- 
priate decision.** The capacity to make the correct decision in a partic- 
ular case is in part, perhaps too much in part, a function of the details 
of the particular case that comes before the court, the quality of the 
participants in the case, the range of arguments brought before the 
tribunal, and the strength and quality of their presentation. 

All these failures may occur, but properly constructed, such a pro- 
cedure will more likely produce appropriate decisions than any alter- 
native when the issues that pass through it themselves require contentious 
choices between competing values. One may object that when one 
cannot decide which value is the more weighty, the procedure is an 
odd choice. If one does not know how to accommodate competing 
values, how does it help to give the job of accommodation to a standing 
committee? ‘‘How,’’ it may be asked, ‘‘can many confused people do 
a better job than one confused person? Is not the analogy of the legal 
deliberations just a rather dressed-up version of an ordinary committee, 
and is not the appeal to a standing committee just a rather elaborate 
passing of the buck?”’’ 





35. [A]djudication is a form of decision that defines the affected party’s partici- 
pation as that of offering proofs and reasoned argument. It is not so much that 
adjudicators decide only issues presented by claims of right or accusations. The 
point is rather that whatever they decide, or whatever is submitted to them for 
decision, tends to be converted into a claim of right or an accusation of fault 
or guilt. This conversion is effected by the institutional framework within which 
both the litigant and the adjudicator function. 

LON FULLER, THE PRINCIPLES OF SOCIAL ORDER: SELECTED ESSAYS OF LON L. FULLER 96 (1981). 

36. The example we have in mind consists of a series of five cases so designed that 

by the time one reaches the fifth case, one will be faced with a choice between two 
decisions and two principles, each plausible and firmly grounded in precedent. Either 
way one decides one will have to overturn decisions that seemed, for all the world, 
reasonable and even compelled in previous cases. This example has been cut from the 
abbreviated version of ‘‘The Forms and Limits of Adjudication’’ in the collected papers 
of Fuller, but can be found in the full version in 92 Harv. L. REv. 353, 375-76 (1978). 
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This objection misses the point. Of course the competing values will 
themselves be assumed in any deliberations by any committee. That is 
itself the point. The deliberations are designed to pull out the various 
considerations that ought to make a difference in any accommodation. 
That the committee’s proceedings are spread out over time, that such 
a committee will make its decisions regarding one case at a time, that 
such a committee will hear new arguments regarding new submissions, 
that such a committee will have a changing membership over the 
years—all these are reasons for thinking that several confused people, 
if we may borrow the expression, are more apt to come to an appropriate 
resolution of the conflict than one. 

For instance, deciding one case at a time means that mistakes can 
be corrected before they become too deeply entrenched. The principles 
of a decision are enunciated for that case, in those circumstances, for 
this purpose, and any new case presents an opportunity to modify the 
tendencies of any previous decision. The members have the chance to 
see how their confusion plays out in the real world and modify ac- 
cordingly. 

If such a structure is adopted in each institution of higher education 
faced with the problem, one has as many experiments going on at the 
same time as one has such institutions. The mistakes of one such 
committee, even if not corrected by that committee, can be compared 
with the successes of another. Eventually, with cross fertilization, a 
consensus may develop about how to handle such a conflict. One 
strength of the federal structure is that each state has its own legal 
system, and what works and does not work can be ascertained through 
comparative analysis. Our suggestion replicates that strength, and it is 
presumed that such committees would publicize their deliberations or, 
at least, their reasons for making the kind of decisions they make.*” 
We also presume, as happens in the law, that the deliberations of these 
committees would themselves be the stuff for deliberation by academics 
and that this process would further the public resolution of the issues. 
The committees would aid the academic debate by sharpening its real 
point, and the academic debates would presumably aid the deliberations 
of such committees. 

One cannot guarantee that the best resolution will result, or even 
that any resolution will result, for the tension may itself be useful for 
some as yet unclear reason, or no acceptable way of accommodating 
the competing values may surface. But far from duplicating the con- 
fusion one faces when values such as open inquiry and academic 
freedom come into conflict, such a procedural device represents the 
best chance of allowing those conflicts to accommodate each other in 
a healthy way, in a way that will best encourage both. 





37. We put to one side the issue of whether those seeking funding should be named 
in any public report. It is not obvious that that is necessary to the kind of record-keeping 
and reporting that needs to take place. 
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Yet one cannot commit oneself to a procedure without making com- 
mitments of substance.** The agreement to meet on a committee, with 
equal votes, is an agreement to a substantive principle that the parti- 
cipants have equal weight. It is no wonder that negotiators for one side 
of a conflict are reluctant to meet with those for the other or that 
university administrators are reluctant to meet in a committee with 
faculty and let the committee be the final arbiter of what ought to be 
done. Such a meeting itself legitimates the essential equality of all who 
take part. Thus, agreeing to a standing committee to resolve the prob- 
lems of funded research is agreeing to a governance structure in which 
respect for its deliberations and its conclusions is possible. For many 
institutions of higher education, this means readjusting the longstand- 
ing relationships among the various constituencies. 


VI. 


Who is to make the policy? The vaguest formulation is that a uni- 
versity make it. But does that mean that the administration is to make 
the decision? Some portion of the administration? The faculty, voting 
by majority rule? Some portion of the faculty, like a Faculty Senate, or 
a subcommittee of such a Senate? The Board of Trustees? Some portion 
of the Board? Each option presupposes a conception of how a university 


ought to be constituted and where the power lies, or where it ought to 
lie. 

Institutions of higher education, whatever the structural differences 
among them, are, as a class, oddly configured when compared with 
corporations or with partnerships such as law firms. The failure of 
universities to grapple with certain oddities in their institutional char- 
acter in large measure generated many of the modern problems hovering 
around university research policy.*® 





38. Michael Walzer, in his In Defense of Moral Minimalism, presented at the First 
National Conference for the Association for Practical and Professional Ethics, makes just 
this point in attacking attempts to reconstitute moral theory by appealing to a procedure, 
or set of procedures, that is supposed to have few moral commitments and yet issue in 
substantive moral commitments. 

We have not attempted to provide a taxonomy of the kinds of substantive moral 
commitments one makes, or can make, in committing oneself to a procedure. For a 
statement of some of the moral commitments made by Rawls in arguing for an original 
position which was supposed to be morally neutral between competing moral theories 
as well as between competing theories of justice. See Wade L. Robison & Michael S. 
Pritchard, Justice and the Treatment of Animals: A Critique of Rawls, 3 ENvtL. ETHICS 
55, 55-61 (Spring 1981). See JoHN T. SANDERS, THE ETHICAL ARGUMENT AGAINST GOVERNMENT 
1980, Chapter 4 (for considerations somewhat more sympathetic to the neutrality of the 
Rawlsian methodological framework). 

39. It certainly is a large part of the problem at the Rochester Institute of Technology 
(RIT). At RIT, a university president who had been successful for years in attracting 


outside funding to university activities ultimately was criticized for making the wrong 
deals in the wrong way. 
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In law, universities are corporations. But imagining them on a par 
with the standard corporate paradigms, like Exxon or Kodak, confuses 
the issue.*° Universities are also not an incorporated body of faculty— 
like a large law firm, perhaps, with managers to handle the business 
aspects of getting clients and paying the bills. Getting a handle on just 
how universities are and ought to be structured is no easy matter. This 
is further complicated because those structures are themselves changing. 
As the need for funding grows, presidents are required to spend more 
time courting money than faculty. This requires the creation of admin- 
istrative staffs devoted to fund-raising. As the need to respond to 
government regulation has increased and as universities have grown, 
administrative staffs have grown and a hierarchical structure has im- 
posed itself, somewhat awkwardly, on what was a much more horizon- 
tal form of participation. Our suggestion about how to handle the 
problem of funded research will require that institutions of higher 
education address these tendencies toward hierarchical forms of gov- 
ernance. 

The conception of structure affects how one conceives of making 
decisions about funded research.*? If one conceives of the university as 
a corporation, one does not move too far in thinking that the decision- 





40. It is not uncommon for members of a Board of Trustees to think of universities 
in this way. After all, many members are drawn from the corporate world, in no small 
part because of the need for outside funding we have been talking about, and it never 
occurs to some of them that a university may be structured in a very different way. Their 
contact is primarily with the President of the university and its various Vice-Presidents, 
and from that limited perspective, they may be misled into this misconception. 

It is also, unfortunately, all too common that presidents tend to think of universities 
in this way, and some of the messier affairs between new presidents and their institutions 
arise from the attempt to import into the academic setting the structure and trappings of 
the corporation. Among other things, the hierarchical structure makes for easier lines of 
responsibility and decision-making, and the association of presidents with those with 
money (e.g. those in corporations, certainly not faculty) may subtly encourage a certain 
sort of mind-set. 

41. We are particularly concerned to stress this point because of our own experience 
in arguing at RIT for the procedure we have suggested. In a discussion with one member 
of the Board of Trustees, we were struck by a curious obstacle in the conversation. It 
was not that the trustee was unwilling to relinquish policy-making to some broader- 
based procedure, but that he did not even understand the proposal. It must have seemed 
so alien as to be incomprehensible. 

One need not envisage power-hungry Boards to understand why members should find 
it inappropriate to give up such policy-making. A member might hold the moral view 
that the Board will ultimately be held responsible for whatever an institution does and 
that it is part of the Board’s responsibility to set the broad outlines of policy; not to turn 
over such a responsibility to any such standing committee as we have suggested would 
be a dereliction of duty. 

We should add, so that we are not misunderstood, that we would think it a mistake 
as well for faculty to argue either that they as a body ought to make such decisions or 
that their representations ought to make decisions about funded research. Proper proce- 
dure must cultivate an atmosphere in which all relevant considerations are adequately 
explored. 
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making rests with the President or the Board of Trustees.** If one 
conceives of the university as the body of its faculty, one does not go 
too far in calling for a vote of the faculty on the matter. By conceiving 
that decisions ought to be made in a certain way or by a certain body, 
one is required to conceive of the governing structure of a university 
in a certain way. 

Laying out the details results in the same mistake made by those 
institutions which lay down policy. On the one hand, the system is so 
complex, and the modes of adjustment between the parts so many and 
varied, that changing one aspect will cause the others to adjust them- 
selves. One cannot be sure what the readjustment will produce. On the 
other hand, there are enough variations within the various institutions 
of higher education that choosing one model for the sort of standing 
committee we recommend may not answer well a particular institution’s 
long-term needs. To select one model is to suppose that all should be 
the same. Additionally, it is to suppose that universities are currently 
in a position to move without difficulty to that reconfiguration. Finally, 
it supposes that a single structure will in fact produce the results 
supposed and, as Rawls would put it, strengthen itself as it matures, 
whatever the institutional setting, deepening the commitment of those 
within to its essential forms.*? Since we do not think that any of these 
suppositions are true, we think it inappropriate to argue for one Ca- 
nonical model for such decision-making. 

The form of such a standing committee is also a matter for decision 
and as much a matter of evolution as the principles for funded research 
that ought to come from such a committee’s deliberations. The most 
we should do, and the best we can do, is to lay down a few guidelines 
for its construction. 

Providing such guidelines may mislead for a variety of reasons. 
Creating such a committee does not require simply following a formula: 
get the right mix of constituencies within the academic community— 
four faculty, three administrators, one student, one staff member, and 
give them a meeting time, an agenda, and a deadline. Instead, creating 
such a committee requires that an institution come to grips with its 





42. This is arguably what happened at RIT where the President handled the Institute’s 
contracts and contacts with the CIA out of his office. He argued that this needed to be 
done on grounds of national security, but the very form of his solution to what he 
perceived to be a problem presupposed a governance structure of the Institute, or what 
he perceived to be a governance structure, that allowed, and perhaps even obligated, 
him as President to make such arrangements. 

See Daniel H. Perlman, Ethical Challenges of the College and University Presidency, 
in ETHICS AND HIGHER EDUCATION (WILLIAM W. May ED. 1990) for a helpful discussion of 
the professional and moral obligations of college and university presidents. 

43. Rawls refers to the sustaining and deepening of commitment as the problem of 
stability. He builds into that concept the idea that a system becomes more and more 
stable if the system encourages the participants in the system to internalize its norms. 
See JOHN RAWLS, A THEORY OF JUSTICE, 177-82 (1971). 
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governance structure. Our concern is not with the details, but with the 
understanding that behind the details lies a governance structure ade- 
quate to handle the problem and reflect its complexities. 

What is required is what we call the ‘‘constitutional approach.’’ This 
approach depends upon two basic principles: a) university-wide ack- 
nowledgment of a ‘‘federated separation of powers’’ (attended by a 
system of checks and balances), together with b) hierarchically arranged 
rights and responsibilities that translate into a placement of decision- 
making rights within the federated separation of powers at the univer- 
sity. This approach recognizes that the interests of the various constit- 
uencies of the university are best served by an understanding of the 
tensions inherent in the traditional myth of academia and a public 
commitment to working out those tensions through a procedure such 
as we have described. Such understanding and commitment will require 
a thorough examination of the current governance structure at any 
university. Additionally, it will require a restructuring that is appro- 
priate to create such a standing committee as we have recommended 


and that is amenable to accepting any result of that committee’s delib- 
erations.*® 


Vil. 


Buried within the traditional myth of academia, we have suggested, 
is a tension between the ideals of open inquiry—the increase and 
dissemination of knowledge—and the ideals of freedom of choice of 
academics. A thorough history would show that the tension has existed 
for a long time and that neither set of ideals has ever been, or could 
be, fully achieved. The tension shows more brilliantly these days 
because of the increased need for external funding. We suggest that a 
procedural device offers the best chance of coming to grips with this 
tension. Standing committees can, over time, work their way through 
particular grant applications and give reasons for preferring one over 
another, or preferring none at all. 

This move is calculated to ‘‘finesse’’ the difficulties of making the 
hard choice between equally compelling values. Those values are re- 
quired to meet and jostle in real cases and be settled by reasons that 
will survive the particularities of each meeting. The end result may be 
what we now have. No such procedural device, instituted within an 
ongoing system, can guarantee structural changes in that system. But 
if its adoption is conceived as part of the larger issue of the fundamental 





44. For a review of procedures adopted by various institutions of higher education, 
see Eisenberg, supra note 21. 

45. A result might be, for instance, that it is a mistake to allow research to take place 
outside the institution proper. If a university already has set up a research institute, 
separate from the university itself, such a result will cause some severe wrenching within 
the university. We are not urging such a result, but pointing out that the sort of 
commitment we are urging may have that result. 





250 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 3 


constitution regulating a university’s affairs, the likelihood for funda- 
mental change is increased, and the result of that change will be the 
replacement of that traditional myth with something else, something 
perhaps more nuanced to the realities of practice. 








AAUP PERSPECTIVES ON ACADEMIC 
FREEDOM AND UNITED STATES 
INTELLIGENCE AGENCIES* 


B. ROBERT KREISER* * 


The protection of academic freedom—the right to inquire, to teach, 
to speak, and to publish professionally—has been a central concern of 
the American Association of University Professors (AAUP) since its 
founding in 1915. The AAUP has advocated the professional freedom 
of teachers and scholars as a duty they owe to their students and to 
society at large. While academic freedom clearly benefits professors, its 
primary purpose is to advance the general welfare. In the words of the 
1940 Statement of Principles on Academic Freedom and Tenure,' ‘‘In- 
stitutions of higher education are conducted for the common good and 
not to further the interest of either the individual teacher or the 
institution as a whole. The common good depends upon the free search 
for truth and its free expression.’’? 

The relationship between higher education and American intelligence 
agencies raises several major concerns. For the academic community, 
these concerns derive primarily from its commitment to the core tra- 
ditions of academic freedom. Although the AAUP has never developed 
a formal policy statement on the subject or proposed a set of model 
guidelines, on several occasions over the years the Association has 
addressed the key issues in the debate. The AAUP has, for example, 
decried the covert use of academic institutions and the employment of 
academic professionals in ways that compromise institutional and pro- 
fessional integrity and independence. The Association has also ex- 
pressed concern about arrangements which require universities and 
scholars to hide the sources of their support, to misstate the true objects 





* 


This paper grew out of remarks delivered at a conference on Ethical and Procedural 
Issues Concerning University Research that was held at the Rochester Institute of Tech- 
nology on September 30 and October 1, 1991. The author would like to express his 
appreciation to Professors Wade L. Robison and John T. Sanders for their excellent work 
in organizing the conference and to acknowledge the assistance of his AAUP colleague, 
Jonathan Knight, without whose words and helpful irtsights this paper would not have 
been possible. 
** Associate Secretary, American Association of University Professors. 

1. 76 ACADEME: BULL. AM. Ass’N U. PRroFEssors 37 (May-June 1990) (The Statement 
of Principles on Academic Freedom and Tenure is a joint formulation of the AAUP and 
the Ass’n of Am. Colleges. It has been endorsed by more than 150 scholarly and 
educational organizations). 

2. Id. 
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of their interests, or to misrepresent the actual objectives of their work. 
The AAUP considers these practices to be inimical to the preservation 
of the academic community as an autonomous body of scholars and 
teachers and has given voice to its concerns through several public 
statements. In light of the important role the Association has played 
over the past three quarters of a century in advancing the ideals and 
standards of the academic profession, it seems useful to provide readers 
with a sampling of important AAUP pronouncements that bear on the 
issues in the debate. 

In May 1976, delegates assembled at the Association’s Sixty-second 
Annual Meeting adopted a ‘‘Resolution on Covert Intelligence Opera- 
tions of the United States Government.’’ The Resolution states: 


The recent report of the Senate Select Committee on Foreign and 
Military Intelligence has drawn attention to the dangers which the 
activities of the covert intelligence agencies of the United States 
pose to the integrity of academic institutions and academic per- 
sons. The standing and reputation of academics have always 
depended on their dedication to the free search for truth and its 
free exposition; the exploitation by these agencies of academics 
and their research has risked undermining the credibility of pub- 
lished research and risked compromising the position of academ- 
ics. 

The Sixty-second Annual Meeting . . . declares its firm opposition 
to any initiative by governmental agencies to involve academics 
in covert intelligence operations under the guise of academic 
research. Recognizing the importance of the academic communi- 
ty’s participation in the conduct of government and the formula- 
tion of governmental policy, and mindful of the responsibilities 
of scholars and teachers, the Annual Meeting calls on all academics 
to participate in only those governmental activities whose spon- 
sorship is fully disclosed, and to avoid any involvement which 
might conflict with their academic obligations and responsibilities. 
The Annual Meeting calls on all academics associated in any 
capacity with a governmental agency to disclose the nature of this 
association to professional colleagues, students, and others who 
are affected by it, as well as in publications resulting from this 
association.°® 


Two years later the Association’s general secretary, Dr. Morton Baratz, 
testified before the Senate Intelligence Committee about the National 
Intelligence Reorganization and Reform Act then pending before Con- 
gress. Dr. Baratz’s observations are still relevant: 


Academics who perform covert intelligence work ... assume an 
obligation at odds with their obligations as teachers and scholars, 





3. 62 AAUP BuLL. 168 (1976). 
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for their secret activities inhibit professional relationships without 
which members of the academic profession may not effectively 
discharge their duties to students and colleagues. It follows ... 
that that which is improper for an academic to accept and do 
consistent with professional ethical standards, it would be just as 
improper for intelligence agencies to induce. ... Unidentified 
members of the academic community who seek the views of others 
for possible use by the intelligence agencies engage in false pre- 
tenses: they encourage reliance by others in their professional 
capacity for non-professional reasons. In so doing, they place all 
members of the academic community under suspicion. Thus, the 
unfettered exchange of ideas, central to free and independent 
institutions of higher learning, tends to be constrained, and the 
relationships that should exist in the academic community to the 
benefit of society, particularly those between students and faculty, 
are potentially distorted . . . . The intelligence agencies should not 
maintain covert relationships with members of the academic com- 
munity, whether witting or not, for purposes of recruitment in the 
United States and abroad. Additionally, recruitment on the campus 
by the intelligence agencies should be confined to known repre- 
sentatives of the agencies whose names are made a matter of 
public record. 

... The learning and expertise of members of the academic com- 
munity should be available to the intelligence agencies. But there 
is no compelling reason why this relationship should not be 
disclosed. Indeed, secrecy may work to the disadvantage of the 
intelligence agencies, for suspicions created about hidden contracts 
become a warning signal to individuals to avoid all contracts 
sponsored by the intelligence community. Thus, the obligation of 
intelligence agencies to disclose contracts with institutions should 
extend to individuals, and the prohibition against concealing entity 
sponsorship should apply to individual members of the academic 
community as well as academic institutions. 

... The work of the intelligence agencies is an important part of 
America’s efforts to live securely and peacefully in the world. 
Academic freedom and principles of professional ethics are essen- 
tial to sustaining and expanding our democratic traditions and 
practices. For the most part, the intelligence community and the 
academic community pursue their responsibilities separately. Where 
they come together, the possibility for friction is high. Secrecy, 
necessarily woven into the fabric of intelligence activities, is 
basically antagonistic to the free and open exercise of teaching 
and inquiry by members of the academic profession... .* 





4. Morton S. Baratz, et al., Universities and the Intelligence Community, 65 ACADEME: 
But. AM. Ass’N U. PROFESSORS 15 (1979). 
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During the early 1980s, the Association issued three reports dealing 
with various aspects of secrecy and classification of research.’ These 
reports focused on the ramifications for academic freedom of federal 
restrictions on academic research and on the open communication of 
nonclassified scientific and technological information. The federal gov- 
ernment imposed these restrictions based on broadened national-secu- 
rity grounds. The AAUP reports concluded that these governmental 
efforts significantly abridged academic freedom beyond the needs of 
national security and threatened the capacity of American scholars and 
scientists to advance the frontiers of knowledge. According to ‘‘Gov- 
ernment Censorship and Academic Freedom:”’ 


The exercise of academic freedom by teachers and scholars requires 
freedom of thought and expression within colleges and universities 
and the freedom to transmit the fruits of inquiry to the wider 
community. .. . Without the liberty to explore and the correlative 
right to publish the results of research, academic freedom and the 
advancement of learning are impaired. 

... Free thought and free expression are significantly injured if 
researchers are unable to disseminate the results of their research 
and to publish what they have discovered except upon condition 
that their writings are to be submitted to a government agency for 
prior review. The concept of academic freedom necessarily em- 
braces the freedom to impart the findings of inquiries without 
previous restraint or fear of subsequent punishment. 

. . . [W]e want scholars to be uninhibited in challenging traditional 
habits of thinking, in testing new theories, in criticizing social 
and political institutions, and in advocating changes in the policies 
and programs of government agencies and officials.® 


While the AAUP has not specifically addressed the relationship 
between the academic community and United States intelligence agen- 
cies since the early 1980s, some recent statements and reports never- 
theless bear on the subject. During this period, the Association addressed 
the mounting ethical and other concerns raised by higher education’s 
increasing involvement with and dependence on corporations and gov- 
ernment agencies. In 1990, AAUP’s Committee B on Professional Ethics 





5. Federal Restrictions on Research: Academic Freedom and National Security, 68 
ACADEME: BULL. AM. Ass’N U. PRroFEssors 18a (September-October 1982); The Enlargement 
of the Classified Information System, 69 ACADEME: BULL. AM. Ass’N U. PROFESSORS 9a 
(January-February 1983); Government Censorship and Academic Freedom, 69 ACADEME: 
BuLL. Am. Ass’N U. ProFEssors 15a (November-December 1983). 

6. Government Censorship and Academic Freedom, 69 ACADEME: BULL. AM. ASSs’N 
U. Proressors 15a (November-December 1983). See also the Association’s statement, 
Academic Freedom and Government Restraints, 70 ACADEME: BULL. AM. Ass’N U. PRo- 
FESSORS 32a (March-April 1984). 
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approved for publication a Statement on Conflicts of Interest.’ This 
statement reaffirms the 1965 joint statement of the AAUP and the 
American Council on Education, On Preventing Conflicts of Interest in 
Government-Sponsored Research at Universities,2 and commends the 
1983 report of an Association subcommittee on Corporate Funding of 
Academic Research.? The statement suggests ‘‘considerations to be 
taken into account by faculties involved in developing or revising 
[conflict-of-interest] guidelines.’’ The following are particularly relevant 
to the relationship of the university with outside agencies: 


Because the central business of the university remains teaching 
and research unfettered by extra-university dictates, faculties should 
ensure that any cooperative venture between members of the 
faculty and outside agencies, whether public or private, respects 
the primacy of the university’s principal mission, with regard to 
the choice of subjects of research and the reaching and publication 
of results. 

Faculties should make certain that the pursuit of such joint ven- 
tures does not become an end in itself and so introduce distortions 
into traditional university understandings and arrangements. Pri- 
vate and public agencies have a direct interest in only a few fields 
of research and in only certain questions within those fields. 
Accordingly, external interests should not be allowed to shift the 
balance of academic priorities in a university without thorough 
debate about the consequences and without the considered judg- 
ment of appropriate faculty bodies. So, too, care must be taken to 
avoid contravening a commitment to fairness by widening dispar- 
ities—in teaching loads, student supervision, or budgetary allo- 
cation—between departments engaged in such outside activity and 
those not less central to the nature of a university, which have, 
or can have, no such engagement. The ability to procure private 
or governmental funding may in certain circumstances be an 
appropriate consideration in making judgments about salaries, 
tenure, and promotion, but it must be kept in proper proportion 
and be consistent with criteria established by the faculty.’ 


Also significant for the relationship between faculty members and 
the intelligence agencies are the ethical obligations of professors to 
their disciplines, to their students, and to the academic profession. The 





7. 76 ACADEME: BULL. AM. Ass’N U. Proressors 40 (September-October 1990). 

8. On Preventing Conflicts of Interest in Government-Sponsored Research at Uni- 
versities, 51 AAUP BULL. 42 (1965). 

9. Corporate Funding of Academic Research, 69 ACADEME: BULL. AM. Ass’N U. 
PROFESSORS 18a (November-December 1983). 

10. Statement on Conflicts of Interest, 76 ACADEME: BULL. AM. Ass’N U. PROFESSORS 
40 (September-October 1990). 
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AAUP, believing in the principle of self-governance and self-regulation 
by colleges and universities, encourages faculties and administrations 
to devise general professional codes of ethics to guide members of the 
higher-education community in carrying out their professional respon- 
sibilities. The Association urges institutions to establish and maintain 
their own standards and sanctions (while respecting academic due 
process) for professional ethics and the integrity of the academic com- 
munity. In addition to the Statement on Conflicts of Interest, the 
Association’s Statement on Professional Ethics suggests how the various 
ethical obligations of faculty members should be defined: 


Professors, guided by a deep conviction of the worth and dignity 
of the advancement of knowledge, recognize the special respon- 
sibilities placed upon them. Their primary responsibility to their 
subject is to seek and to state the truth as they see it... . They 
accept the obligation to exercise critical self-discipline and judg- 
ment in using, extending, and transmitting knowledge. They prac- 
tice intellectual honesty. Although professors may follow subsidiary 
interests, these interests must never seriously hamper or compro- 
mise their freedom of inquiry. 

As teachers, professors . . . avoid any exploitation . . . of students. 
. .. As citizens engaged in a profession that depends upon freedom 
for its health and integrity, professors have a particular obligation 
to promote conditions of free inquiry and to further public under- 
standing of academic freedom." 


w. & @ 


Covert activity on college campuses is another key issue surrounding 
academe’s relationship with intelligence agencies. In 1982, the Asso- 
ciation’s Committee A on Academic Freedom and Tenure was asked 
its opinion about the use of furtive surveillance on campus to detect 
violations of university rules. A report, drafted by a committee member 
and subsequently approved for publication by the committee, observed: 


[W]e think the appropriate policy for the Association to recom- 
mend is that academic institutions forswear the advantages of 
covert surveillance and not themselves seek to spy upon anyone 
within that community ... . [A] university . . . will itself take no 
first step to break with a uniform understanding that an academic 
community will not subject its members to the debilitating inhi- 
bitions and anxieties of covert surveillance. 

... [T]he proper policy is an absolute prohibition of furtive sur- 
veillance on campus by the college or university itself. We cannot 





11. Statement of Professional Ethics, 73 ACADEME: BULL. AM. Ass’N U. PROFESSORS 49 
(July-August 1987). 
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now think of a case sufficient to overcome the wisdom of an 
assurance that matters within a university are as they seem, i.e., 
that there is nothing concealed, nothing secreted, that the place 
where one finds oneself is never other than as it appears to be. 
Tricks, deceptions, illusions constitute no part whatever of an 
academic community’s practice toward those who find themselves 
in that community. 


The report recommended that academic institutions adopt ‘‘a uniform 
policy that a university will not engage in furtive or surreptitious 
monitoring of the university .... What a university should want to 
teach, it should also be prepared to teach by example. Respectfully, 
we do not think that the example of Orwellian uncertainty is an example 
of an academic community.’’” 

As AAUP General Secretary Baratz observed in his Senate testimony 
of 1978: 


The pursuit and expression of knowledge, the distinguishing char- 
acteristic of the academic community, must be open and inde- 
pendent. There must, in other words, be no justifiable suspicion 
that the academic profession is being used for nonprofessional 
purposes. Such suspicions would cast a pall of doubt over the 
activities of the academic profession and thus gravely reduce the 
benefits to society from teachers and scholars freely discussing, 
teaching, or publishing their views.’ 


Covert activities by faculty members, administrators, or students 
subvert normal university functions by undermining the necessary trust- 
ful relationships among scholars, between teachers and students, and 
among students. These activities, plainly inconsistent with fundamental 
academic values and professional and ethical standards, chill academic 
freedom. All members of the academic community have a responsibility 
for protecting academic freedom. Universities must maintain their in- 
tegrity and autonomy as independent centers of thought, teaching, and 
research when they establish relations with external agencies, corporate 
or governmental. They must strike a balance between the needs of 
outside organizations in carrying out their missions and the academic 
community’s interest in preserving general standards of professional 
conduct and conditions essential to learning and to free inquiry. As 
the AAUP has recognized over the years, much is at stake—not only 
for higher education and for the intelligence agencies, but also for 
society at large—in finding the proper balance. 





12. The University at Odds with Itself: Furtive Surveillance on Campus, 69 ACADEME: 
BuLt. Am. Ass’N U. Proressors 13a (March-April 1983). 

13. Morton S. Baratz, et al., Universities and the Intelligence Community, 65 ACADEME: 
But. Am. Ass’N. U. Proressors 15 (February 1979). 














A QUANDARY OF THE CIVIL RIGHTS ACT 
OF 1991: Is THE NEW LAW RETROACTIVE? 


Jack M. H. FRAZIER* 
MICHAEL A. DYMERSKY** 


INTRODUCTION 


Discrimination claims arising under Title VII of the 1964 Civil Rights 
Act that proceed to civil trial under that statute now expose colleges 
and universities to monetary liability. Prior to November 21, 1991, the 
effective date of the Civil Rights Act of 1991 (Act), such liability was 
nonexistent. Similarly affected are cases arising under 42 U.S.C. § 
1981. For a period of some two years prior to the Act’s effective date, 
section 1981 did not protect employees from employment discrimina- 
tion in the performance of contracts.! Now it does and employers are 
once again exposed to the full panoply of remedies for discrimination 
in contract performance under that statute. 

The Act, unlike either the vetoed Civil Rights Act of 1990 or House 
Resolution 1, which was passed by the House of Representatives before 
Senator John C. Danforth (Republican-Missouri) introduced the legis- 
lation that became the Act, is generally silent as to its effect on pending 
cases or on cases brought pursuant to conduct occurring prior to 
November 21, 1991. As employers, universities benefit from prospective 
interpretations of the Act. This article examines the case against 
retroactive application of the Act. 


I. THE LANGUAGE OF THE ACT 


Determining whether the Act applies to both cases pending on appeal 
and conduct occurring before the date of its enactment is of acute 
importance given the volume of employment-discrimination cases on 
court dockets. In the balance are enormous sums of money. These sums 
lead employers to press for prospective application of the Act. 

It is a ‘‘familiar canon of statutory construction that the starting point 
for interpreting a statute is the language of the statute itself.’’? The Act 





* J.D., Washington College of Law, American University, 1982; M.I.A., Columbia 
University, 1978. Partner, Reasoner, Davis & Fox; counsel to the George Washington 
University. 

** J.D., George Mason University, 1982; M.A., The Catholic University of America, 
1979. Partner, Reasoner, Davis & Fox; counsel to the George Washington University. 

1. Patterson v. McLean Credit Union, 491 U.S. 164, 109 S. Ct. 2363 (1989). 

2. Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108, 100 
S. Ct. 2051, 2056 (1980). 
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is singularly unhelpful on the question of general retroactivity, stating 
only that ‘‘[e]xcept as otherwise specifically provided, this Act and the 
amendments made by this Act shall take effect upon enactment.’’® In 
contrast, both the vetoed Civil Rights Act of 1990 and House Resolution 
1 provided that they would apply to cases pending either when these 
proposals became law or, for most provisions, retroactively to cases 
pending on the date of the Supreme Court decision that the particular 
legislation would nullify.« The sweeping retroactivity language of the 
1990 legislation and House Resolution 1 was eliminated from the Act. 
Instead, only two minor sections of the Act, sections 109(c) and 402(b), 
address retroactivity specifically.» Both provisions apply prospectively 
and this may suggest that the legislature intended the rest of the Act 
to apply retrospectively.* However, the fact that the retroactivity lan- 
guage found in the Civil Rights Act of 1990 and House Resolution 1 
was deleted as part of the compromise leading to the passage of the 
Act implies that Congress and the President actually did not intend the 
new statute to apply retroactively.’ 





3. Pub. L. No. 102-166, § 402(a), 105 Stat. 1071 (1991) (codified as amended at 42 
U.S.C.A. § 1981 (West Supp. 1992)). It has been observed that: 

this clause is susceptible to several interpretations: it might mean that the... 

Act applies to conduct which occurred after the enactment, it might mean that 

the Act applies to cases filed after the enactment, it might mean that the Act 

applies to all proceedings beginning after the enactment, it might mean that 

the Act’s provisions apply to all pending cases at any stage of the proceedings, 

or it might mean that the Act’s procedural provisions apply to proceedings 

begun after enactment and the substantive provisions apply to conduct that 

occurs after the enactment. 
Mozee v. American Commercial Marine Serv. Co., 963 F.2d 929, 932 (7th Cir. 1992), 
cert. denied, 113 S. Ct. 207 (1992). 

4. For example, courts would have been required to apply most provisions of the 
vetoed 1990 Civil Rights Act to cases pending at the time of its enactment. S. 2104, 
101ist Cong., 2d Sess. § 15(a) (1990), 136 Conc. Rec. H9554 (daily ed. Oct. 12, 1990). 
H.R. 1, 102d Cong., ist Sess. (1991) specifically stated that its purposes were to ‘‘respond 
to the Supreme Court’s recent decisions by restoring the civil rights protections that were 
dramatically limited by those decisions... .’’ Id. at § 2(b)(1). 

5. Section 109 deals with the extraterritoriality of the Act and states that ‘‘[t]he 
amendments made by this Section shall not apply with respect to conduct occurring 
before the date of the enactment of this Act.’’ Pub. L. No. 102-166, § 109(c), 105 Stat. 
1071 (1991) (codified as amended at 42 U.S.C.A. § 2000e (West Supp. 1992)). Section 
402(b) states ‘‘[njot withstanding any other provisions of this Act, nothing in this Act 
shall apply to any disparate impact case for which a complaint was filed before March 
1, 1975, and for which an initial decision was rendered after October 30, 1983.’’ Pub. 
L. No. 102-166, § 402(b), 105 Stat. 1071 (1991) (codified as amended at 42 U.S.C.A. § 
1981 (West Supp. 1992)). Only Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 109 
S. Ct. 2115 (1989), fits the category. 

6. In part, this approach was taken by Judge Stanley Sporkin in Robinson v. Davis 
Memorial Goodwill Indus., 790 F. Supp. 325 (D.D.C. 1992). 

7. In fact, section 14 of the executive department proposal that was not finally 
adopted, specified that ‘‘[t]his Act and the amendments made by this Act shall take 
effect upon enactment. The amendments made by this Act shall not apply to any claim 
arising before the effective date of this Act.’’ H.R. 1375, 102d Cong., ist Sess. (1991). 
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II. LEGISLATIVE HISTORY 


Unfortunately, the Act has little conventional legislative history to 
guide the courts through the thicket created by the opaque language of 
the Act.* There were no committee hearings or reports and only abridged 
debate on the final provisions of the Act. This prompted Senator 
Danforth to remark that ‘‘[aJny judge who tries to make legislative 
history out of the free-for-all that takes place on the floor of the Senate 
is on very dangerous grounds.’ As an unorthodox substitute, various 
interpretive memoranda were placed in the Congressional Record by 
several Senators and Representatives attempting to provide detailed and 
convincing analyses of many of the Act’s substantive provisions. 

Senator Danforth introduced a memorandum representing an inter- 
pretation by the original sponsor of the Act.*° A competing memoran- 
dum was introduced by Senator Robert J. Dole (Republican-Kansas)." 
The Dole Memorandum represents the view of fifteen Senators and the 
President. Indeed, when the President signed the Act into law, he 
stated that the executive department of government would treat the 
Dole Memorandum ‘‘as authoritative interpretive guidance’’ on all 
issues covered therein.’ 

Senator Dole also introduced a separate memorandum on retroactiv- 
ity. Senator Frank H. Murkowski (Republican-Alaska) entered in the 
Record a discussion of constitutional issues raised by retrospective 
application.’* Two notable memoranda were introduced in the House 
of Representatives. Representative Don Edwards (Democrat-California) 
introduced a statement responding to the Dole Memorandum’ and 
Representative Henry J. Hyde (Republican-Illinois) inserted a memoran- 
dum similar to the Dole Memorandum." A key to unlocking the cipher 
of whether the Act is retroactive should have been forged on the floor 
of the Senate and House of Representatives as legislators sought to 
create legislative history addressing that issue. Instead, courts have 





8. In an unprecedented, sui generis and perhaps ineffective attempt to establish 
cogent legislative history, the Act itself states that ‘‘[nJo statements other than the 
interpretive memorandum appearing at Vol. 137 Conc. Rec. § 15276 (daily ed. Oct. 25, 
1991) shall be considered legislative history of, or relied upon in any way as legislative 
history in construing or applying, any provisions of this Act that relate to Ward’s Cove 
— business necessity/cumulation/alternative business practice.’’ Pub. L. No. 102-166, 105 
Stat. 1071. That interpretive memorandum was inserted by Senator Danforth and attempts 
to define, for disparate impact analysis, the terms ‘‘business necessity’ and ‘‘job related”’ 
as used in section 105 of the Act. 

9. 137 Conc. Rec. $15325, S15346 (daily ed. Oct. 29, 1991). 

10. Id. at S15483-85 (daily ed. Oct. 30, 1991) (‘‘Danforth Memorandum’’). 

11. Id. at S15472-78 (daily ed. Oct. 30, 1991) (‘‘Dole Memorandum’’). 

12. Statement on Signing the Civil Rights Act of 1991, 27 WEEKLY Comp. Pres. Doc. 
1701, 1702 (Nov. 21, 1991). 

13. 137 Conc. Rec. $15963-64 (daily ed. Nov. 5, 1991). 

14. Id. at S15954-63 (daily ed. Nov. 5, 1991). 

15. Id. at H9526-32 (daily ed. Nov. 7, 1991) (‘‘Edwards Memorandum’’). 

16. Id. at H9543-49 (daily ed. Nov. 7, 1991) (‘‘Hyde Memorandum’’). 
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generally agreed that the legislative history, insofar as it exists, does 
not clearly favor prospective or retroactive application of the Act.’’ 

To begin the legislative debate on retroactivity, Senator Dole declared 
that the Act ‘‘will not apply to cases arising before the effective date 
of the Act.’’'® Likewise, Senator Danforth agreed that ‘‘[t]he bill provides 
that unless otherwise specified, the provisions of this legislation shall 
take effect upon enactment and shall not apply retroactively.’’?® Senator 
Edward M. Kennedy (Democrat-Massachusetts), the chief Democrat 
sponsor of the Act, dissented, stating that although he agreed generally 
with the Danforth Memorandum, “‘[ijt will be up to the courts to 
determine the extent to which the bill will apply to cases and claims 
that are pending on the date of enactment.’’?° In Senator Kennedy’s 
view, ‘‘[o]rdinarily courts in such cases apply newly enacted procedures 
and remedies to pending cases.’’? 

Senators even considered the inference that may be drawn from 
section 402(b) of the Act, a provision plainly inserted to protect Wards 
Cove Packing Company from further protracted litigation. In the words 
of Senator Murkowski, 


I have been informed by the sponsors of this legislation that 
their intent is that the bill not apply retroactively. I strongly 
support this intent. 

The inclusion of language regarding [Wards Cove Packing Co. 


v. Atonio”?] should not be interpreted as a precedent for any other 
case. Nor should it be viewed as creating an implication regarding 
whether or not this legislation applies retroactively generally. It 
is to be interpreted as a congressional determination that regardless 
of how the general retroactivity issue is resolved, the Wards Cove 
[Packing Co. v. Atonio] case is one in which it is clear that this 
legislation should not apply retroactively.?* 


Joined by Senators Dave Durenberger (Independent Republican-Min- 
nesota) and Alan K. Simpson (Republican-Wyoming),7* Senator Dole 





17. See, e.g., Vogel v. City of Cincinnati, 959 F.2d 594, 598 (6th Cir. 1992) (‘‘[l]egislative 
history does not provide any guidance on this issue’’), cert. denied, 113 S. Ct. 86 (1992). 
Van Meter v. Barr, 778 F. Supp. 83, 84 (D.D.C. 1991) (the legislative history of the 1991 
Act ‘‘leaves the issue in a state of total confusion’’). 

18. 137 Conc. Rec. $15478 (daily ed. Oct. 30, 1991) (citing Bowen v. Georgetown 
Univ. Hosp., 488 U.S. 204, 109 S. Ct. 468 (1988)); cf. Kaiser Aluminum & Chem. Corp. 
v. Bonjorno, 494 U.S. 827, 110 S. Ct. 1570 (1990) (declining to resolve conflict between 
Bowen and Bradley v. School Bd. of City of Richmond, 416 U.S. 696, 94 S. Ct. 2006 
(1974)). 

19. 137 Conc. Rec. $15485 (daily ed. Oct. 30, 1991). 

20. Id. at S$15485 (daily ed. Oct. 30, 1991). 

21. Id. (citing Bradley v. School Bd. of City of Richmond, 416 U.S. 696, 94 S. Ct. 
2006 (1974)). 

22. 490 U.S. 642, 109 S. Ct. 2115 (1989). 

23. 137 Conc. Rec. $15493 (daily ed. Oct. 30, 1991). 

24. Id. at S15966 (daily ed. Nov. 5, 1991). 
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prepared and inserted into the Record another memorandum enjoining 
that: 


Absolutely no inference is intended or should be drawn from the 
language of this amendment to Section 402 that the provisions of 
the Act or the amendments it makes may otherwise. apply retro- 
actively to conduct occurring before the date of enactment of this 
Act. Such retroactive application of the Act and its amendments 
is not intended; on the contrary, the intention of this amendment 
to Section 402 is simply to honor a commitment to eliminate every 
shadow of a doubt as to any possibility of retroactive application 
to the case involving the Wards Cove Company.” 


Senator Kennedy disagreed yet again, restating his conviction that the 
courts, not the legislature, must define the retrospective nature of the 
Act. He noted that inclusion of section 402(b) ‘‘makes it more likely 
that the restorations in the act will apply to all cases except the Wards 
Cove case itself.’’?6 

The only statements on the retroactivity issue emanating from the 
House of Representatives were authored by Representatives Hyde, Ed- 
wards and Hamilton Fish, Jr. (Republican-New York). Not surprisingly, 
the Hyde Memorandum concludes that the Act ‘‘will not apply to cases 
arising before the effective date of the Act.’’?? The Edwards Memoran- 
dum contends that the Act should apply to pending cases.”* Represen- 
tative Fish agreed with the latter interpretation.?° In short, by attempting 
to accomplish through conflicting individual statements what could not 
seemingly be achieved through compromise in the language of the Act 
itself, legislators have guaranteed that the Supreme Court will have to 
determine the retroactivity question without regard to the legislative 
history or the ambiguous language of the statute. Instead, the issue will 
be decided on general principles of law. 


III. PRUDENTIAL PRESUMPTIONS OF PROSPECTIVITY 


Since neither the language of the Act nor the legislative history 
answers the retroactivity question, the courts use presumptions as an 
aid to proper construction of the statute. As a general rule, statutes are 
to be applied prospectively unless the statute plainly requires retroac- 
tivity. In Bowen v. Georgetown University Hospital, a unanimous Su- 
preme Court observed that ‘‘retroactivity is not favored in the law... 





25. Id. at $15953 (daily ed. Nov. 5, 1991). 

26. Id. at S15963 (daily ed. Nov. 5, 1991). In another memorandum, Senator Kennedy 
claimed that, as a result of section 402(b), the Act applies to pending disparate impact 
cases. Id. at $15964. 

27. Id. at H9548 (daily ed. Nov. 7, 1991). 

28. Id. at H9530-31 (daily ed. Nov. 7, 1991). 

29. Id. at H9549 (daily ed. Nov. 7, 1991). 








264 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 3 


[and] congressional enactments ... will not be construed to have 
retroactive effect unless their language requires this result.’’*° In Bradley 
v. School Board of the City of Richmond, the Supreme Court declared 
an apparently conflicting presumption by stating that ‘‘a court is to 
apply the law in effect at the time it renders its decision, unless doing 
so would result in manifest injustice or there is statutory direction or 
legislative history to the contrary.’’* 

The Supreme Court acknowledged the ‘‘apparent tension’’ between 
the Bowen and Bradley presumptions in Kaiser Aluminum & Chemical 
Corp. v. Bonjorno.*? In Bonjorno, the Court found clear congressional 
intent that the law apply prospectively and did not need to resolve the 
retroactivity issue. Although the decision would have been identical 
under either presumption, Justice O’Connor, joined by Chief Justice 
Rehnquist and Justices Kennedy, Scalia and Stevens, noted the ‘‘recent 
reaffirmation of the generally accepted axiom that ‘[rjetroactivity is not 
favored in the law [and that] congressional enactments and administra- 
tive rules will not be construed to have retroactive effect unless their 
language requires this result.’’’** In fact, Justice Scalia concluded that 
‘“‘the rule ... expressed in Thorpe and Bradley was wrong.’’* Scalia 
would have ‘‘reaffirm[ed] the clear rule of construction that . . . absent 
specific indication to the contrary, the operation of nonpenal legislation 
is prospective only.’’* If this is the case, the Bowen formulation should 





30. 488 U.S. 204, 208, 109 S. Ct. 468, 471 (1988) (refusing to retroactively apply a 
cost-limit rule issued by the Secretary of Health and Human Services that would have 
allowed the United States to recover certain fees already paid to the hospital under earlier 
reimbursement standards). Cf. United States v. Heth, 7 U.S. (3 Cranch) 399, 413 (1806) 
(‘‘a statute ought not have .. . retrospective operation ‘unless they are so clear, strong, 
and imperative, that no other meaning can be annexed to them’ or unless the intention 
of the legislature cannot be otherwise satisfied’’). 

31. 416 U.S. 696, 711, 94 S. Ct. 2006, 2016 (1974) (holding that the attorneys’ fee 
provisions of the Education Amendments Act of 1972 applied to attorney services 
provided prior to the effective date of the statute). Cf. United States v. Schooner Peggy, 
5 U.S. (1 Cranch) 103, 110 (1801) (‘‘if subsequent to the judgment and before the decision 
of the appellate court, a law intervenes and positively changes the rule which governs, 
the law must be obeyed, or its obligation denied’’). See also, Thorpe v. Housing Auth. 
of Durham, 393 U.S. 268, 89 S. Ct. 518 (1969) (declaring the presumption of retroactivity 
to be opposite of that restated in Bowen nineteen years later). 

32. 494 U.S. 827, 110 S. Ct. 1570 (1990) (refusing to apply a new federal statute 
dealing with the computation of interest on federal judgments obtained prior to the 
effective date of the statute, finding that the statutory language required that result). In 
concurrence, Justice Scalia candidly pronounced an ‘‘[i]rreconcilable contradiction’’ in 
the two lines of cases. Id. at 841, 110 S. Ct. at 1578. 

33. Id. at 837, 110 S. Ct. at 1576 (quoting Bowen v. Georgetown Univ. Hosp., 488 
U.S. at 204, 208 (1988)). 

34. Id. at 841, 110 S. Ct. at 1578. 

35. Id. at 841, 110 S. Ct. at 1578 (footnote omitted). Several circuit courts also reject 
the Bradley presumption and find against retroactivity. See Wagner Seed Co. v. Bush, 
946 F.2d 918, 924 (D.C. Cir. 1991), cert. denied, 112 S. Ct. 1584; (1992); Simmons v. 
Lockhart, 931 F.2d 1226, 1230 (8th Cir. 1991); DeVargas v. Mason & Hanger-Silas Mason 
Co., 911 F.2d 1377, 1392 (10th Cir. 1990), cert. denied, 111 S. Ct. 799 (1991). 
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apply to the Act because it contains no language that ‘‘requires’’ 
retroactive application. 


IV. EEOC DETERMINATION 


Due to the obvious tension between Bowen and Bradley and the need 
to resolve the retroactivity question at the administrative level, the 
Equal Employment Opportunity Commission (EEOC) issued a notice 
declaring that the compensatory and punitive-damages provisions of 
the Act do not apply retroactively to pending cases or to conduct 
occurring prior to the enactment date.** Universities may safely assume 
that they will not be subject to a jury trial or damage award in an 
action based on pre-Act conduct when the EEOC acts as prosecutor. 
Additionally, since courts usually defer to reasonable interpretations of 
a statute by the agency charged with its interpretation, private litigants 
might rely on the EEOC’s published interpretation that the Act is not 
retroactive.*’ 


V. CONCLUSION OF COURTS OF APPEAL 


The rulings of the district courts are confounded by the Act’s textual 
ambiguity, the lack of an orthodox legislative history, and an unsettled 
Supreme Court doctrine, and are constrained by superintending appel- 
late courts.** The result is diverse and inconsistent decisions.** In the 
case of those lower courts that find the Act to apply retroactively, their 
rationale is guided by or premised on Bradley. These courts tend to 
view the Act as restorative legislation that merely enhances remedies 
and mandates procedural changes. The conclusion is that the remedial 
modifications and ameliorations of the Act would not result in manifest 
injustice if applied retroactively. The more convincing and better view 
is adopted by those trial courts that accept the Bowen analysis and 
apply the Act only prospectively. 





36. By letter dated February 13, 1992 and an accompanying Memorandum of Law, 
the United States Commission on Civil Rights severely criticized the EEOC directive, 
concluding that the EEOC’s policy guidance is erroneous and ‘‘fall[s] far short of 
traditional standards of aggressive statutory enforcement required by its enabling legis- 
lation and Executive Order 12067.’’ 

37. Chevron, U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 104 S. Ct. 
2778 (1984). 

38. For example, it appears that Bradley was the law of the Eleventh Circuit until 
April 27, 1992. United States v. Peppertree Apartments, 942 F.2d 1555, 1561 n.3 (11th 
Cir. 1991), vacated sub nom., Bailes v. United States, 112 S. Ct. 1755 (1992). Thus, trial 
courts in that circuit believed they were bound by Peppertree Apartments to apply 
Bradley. See, e.g., Goldsmith v. City of Atmore, 782 F. Supp. 106 (S.D. Ala. 1992); King 
v. Shelby Medical Center, 779 F. Supp. 157 (N.D. Ala. 1991); Long v. Carr, 784 F. Supp. 
887 (N.D. Ga. 1992). But see Watkins v. Bessemer State Technical College, 782 F. Supp. 
581, 582 (N.D. Ala. 1992) (Judge Acker adhered to his decision in King because of his 
obligation to follow Peppertree Apartments, but expressed doubt, discussing an incli- 
nation to follow Van Meter v. Barr). 

39. However, the trial courts uniformly reject the Act’s contrived legislative history. 
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While the trial courts are hopelessly split on whether the Act should 
be applied retroactively and whether the Bowen or Bradley line of cases 
controls,*° appellate courts that have considered and decided*: the 
question are virtually unanimous in concluding that the Act should not 
apply retroactively. These courts adopt the canon of construction against 
retroactive application reaffirmed in Bowen. 

In Vogel v. City of Cincinnati,*? the Sixth Circuit Court of Appeals 
held that the Act, insofar as it amends 42 U.S.C. § 1981, does not 
apply retroactively. In reaching that conclusion, the court relied heavily 
on the EEOC advisory opinion that it would not seek damages under 
the Act for pre-Act conduct. In Fray v. Omaha World Herald Co.,** the 
Eighth Circuit Court of Appeals, unlike the Sixth Circuit in Vogel, 
found that the legislative history conclusively established that the Act 
does not apply to pre-Act conduct. The Seventh Circuit Court of Appeals 
concluded that the language of the Act and its legislative history are 
inconclusive and applied the Bowen presumption of prospective appli- 
cation in Mozee v. American Commercial Marine Service Co.** Likewise 
the Fifth Circuit, in Johnson v. Uncle Ben’s, Inc.,*° concluded that, in 
view of the ‘‘deliberately ambiguous statute,’’ it would adhere to the 
Bowen presumption of prospective application. Recently, the District 
of Columbia Circuit, in Gersman v. Group Health Ass’n, Inc.,*° joined 
its ‘‘sibling circuits’’ in finding Bowen the better rule and declined to 
apply the Act retroactively. 


‘On October 7, 1992, the Ninth Circuit became the first and only 
appellate court to find the Act to be retroactive. Davis v. City and 





40. E.g., cases cited in the Appendix to Fray v. Omaha World Herald Co., 960 F.2d 
1370, 1383-84 (8th Cir. 1992). 

41. Some appellate courts appear unwilling to commit on the question of retroactivity. 
See, e.g., Tyler v. Bethlehem Steel Corp., 958 F.2d 1176, 1182 (2d Cir. 1992) (declining 
to decide whether Act is retroactive due to conflict among several courts and the EEOC), 
cert. denied, 113 S. Ct. 82 (1992). 

42. 959 F.2d 594 (6th Cir. 1992), cert. denied, 113 S. Ct. 86 (1992). 

43. 960 F.2d 1370 (8th Cir. 1992). See also, Huey v. Sullivan, 971 F.2d 1362 (8th 
Cir. 1992) (the interest provision of the Act does not apply retroactively to backpay); 
Parton v. GTE North, 971 F.2d 150 (8th Cir. 1992) (the Act’s Amendments to 42 U.S.C. 
§ 1981a are not retroactive). 

44. 963 F.2d 929 (7th Cir. 1992). See also, Luddington v. Indiana Bell Tele. Co., 966 
F.2d 225 (7th Cir. 1992) (the Act does not apply to conduct occurring before the effective 
date of the Act), petition for cert. filed, 61 U.S.L.W. 446 (U.S. Dec. 3, 1992) (No. 92- 
977); Banas v. American Airlines, 969 F.2d 477 (7th Cir. 1992) (statute of limitations 
extension found in the Act is not applied retroactively), reh’g denied, No. 91-1044, 1992 
U.S. App. LEXIS 23889 (7th Cir. Sept. 29, 1992). 

45. 965 F.2d 1363 (5th Cir. 1992), petition for cert. filed, 61 U.S.L.W. 3356 (U.S. 
Sept. 29, 1992) (No. 92-737). See also, Landgraf v. USI Film Prods., 968 F.2d 427 (5th 
Cir. 1992) (the Act’s damage and jury-trial provisions do not apply retroactively), petition 
for cert. filed, 61 U.S.L.W. 3371 (U.S. Oct. 28, 1992) (No. 92-757); Rowe v. Sullivan, 
967 F.2d 186 (5th Cir. 1992) (the Act is not retroactive). 

46. 975 F.2d 886 (D.C. Cir. 1992), petition for cert. filed, 61 U.S.L.W. 3523 (U.S. 
Jan. 13, 1993) (No. 92-1190). 
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County of San Francisco*’ involved the availability of expert-witness 
fees in a case resolved by a consent decree well before the enactment 
of the Act. The city of San Francisco, relying upon West Virginia 
University Hospitals v. Casey,** contested the award of expert-witness 
fees as part of the attorney’s-fee award granted by the district court. 
Agreeing with the majority of circuits that have considered the issue, 
the Ninth Circuit determined that the legislative history provides little 
indication as to Congress’ intent on the subject of retroactivity. Claiming 
to follow Bonjorno, the Ninth Circuit found no need to choose between 
the Bradley and Bowen presumptions regarding retroactivity in deciding 
whether the Act applies to pending cases. The court declared that: 
‘‘frjeliance on a presumption [is] unnecessary because the language of 
the Act reveals Congress’ clear intention that the majority of the Act’s 
provisions be applied to cases pending at the time of its passage.’’*® 

In language critical of the other circuits (and the EEOC) rejecting 
retroactivity, the Ninth Circuit determined that section 109(c)*° and 
section 402(b)** provided strong evidence of Congress’ intent that the 
courts should apply the Act retroactively in all other circumstances. 
The Ninth Circuit went on to note that prospective application of the 
Act would effectively render these two sections of the Act superfluous. 
Finally, given the explicit intent of Congress to reverse a variety of 
Supreme Court decisions which it thought construed too narrowly 
various employment-discrimination statutes, the Ninth Circuit believed 
it likely that ‘‘Congress intended the courts to apply its new legislation, 
rather than the Court decisions which predated the Act, for the benefit 
of the victims of discrimination still before them.’’* 

Notwithstanding the superficial appeal of the rationale of the Ninth 
Circuit’s decision, the only compelling result is that of the other 
circuits. While criticizing the other circuits for giving inadequate con- 
sideration to the effect of sections 109(c) and 402(b), the Ninth Circuit 
makes the same error regarding the legislative history of the Act and 
its predecessor, the vetoed Civil Rights Act of 1990. Moreover, given 
the general disfavor in which retroactivity is held, there is every reason 
to conclude that the Ninth Circuit will remain the sole dissenting 
circuit. Courts yet to address this issue should find persuasive the 
holdings of the remaining circuits and the EEOC’s interpretive ruling 
concerning the retroactivity issue. 





47. 976 F.2d 1536 (9th Cir. 1992). 

48. 111 S. Ct. 1138 (1991) (holding that expert witness fees are unavailable under 
Title VI). 

49. Davis, 976 F.2d at 1550. 

50. 42 U.S.C. § 1981, § 109(c) (1991) (extending Title VII’s protections to United 
States citizens working for American companies abroad, ‘‘shall not apply with respect 
to conduct occurring before the date of the enactment of this Act’’). 

51. 42 U.S.C. § 1981, § 402(b) (1991). Declared that ‘‘nothing in this Act shall apply 
to any disparate impact case for which a complaint was filed before March 1, 1975, and 
for which an initial decision was rendered after October 30, 1983.”’ 

52. Davis, 976 F.2d at 1552. 
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CONCLUSION 


Across the country, the disarray in the trial courts on the question 
of retroactivity will likely be resolved on appeal according to the Vogel, 
Fray, Mozee, Johnson and Gersman model. Circuit courts will rely on 
the Bowen paradigm and hold against retroactive application of the 
Act. Nevertheless, the perplexing inconsistency in the Supreme Court’s 
own precedent, as subsumed in Bowen and Bradley, on the appropriate 
presumption in construction of a statute lacking unambiguous language 
or a certain legislative history, makes it probable that the Supreme 
Court will soon resolve the quandary. After all, there is powerful 
sentiment on the Court to reject the Bradley presumption of retroactiv- 
ity, leave the Bowen canon undisturbed, and ‘‘turn this frog back to a 
prince as soon as possible.’’®* 

The Supreme Court declined its first opportunity to consider the 
retroactive application of the Act with the denial of certiorari in Vogel. 
However, on February 22, 1993, the Supreme Court granted certiorari 
in two other cases hinging upon retroactivity of the Act, Rivers v. 
Roadway Express, Inc.** and Landgraf v. USI Film Products* Predicting 
the direction of the Supreme Court on any issue is an uncertain issue 
at best. Nonetheless, the Supreme Court may well have telegraphed its 
intent on this issue in a recent tax case involving the question of 
whether backpay awards in settlement of Title VII claims were ‘‘dam- 
ages received on account of personal injuries’? and thus excludable 
from the recipient’s gross income.* In determining the issue adversely 
to the taxpayer under Title VII as it existed prior to the Act, the Court 
considered the effect of the Act, but stated: 


[Rlespondents contend that Congress’ recent expansion of Title 
VII’s remedial scope supports their argument that Title VII claims 
are inherently tort-like in nature. Under the Civil Rights Act of 
1991, victims of intentional discrimination are entitled to a jury 
trial at which they may recover compensatory damages for ‘‘future 
pecuniary losses, emotional pain, suffering, inconvenience, mental 
anguish, loss of enjoyment of life, and other nonpecuniary losses,”’ 
as well as punitive damages. Unlike respondents, however, we 





53. Kaiser Aluminum & Chem Corp. v. Bonjorno, 494 U.S. 827, 110 S. Ct. 1570 
(1990) (Scalia, J. concurring). 

54. Harvis v. Roadway Express, Inc., 973 F.2d 490 (6th Cir. 1992), reh’g en banc 
denied, No. 91-3348, 1992 U.S. App. LEXIS 26284 (6th Cir. Oct. 13, 1992), and cert. 
granted, sub nom. Rivers v. Roadway Express, No. 92-938, 61 U.S.L.W. 3558 (U.S. Feb. 
23, 1992). The Sixth Circuit held that the Act does not apply retroactively to preclude 
the application of Patterson v. McLean Credit Union, 491 U.S. 164 (1989) to claims that 
were pending but not tried on the date of the Patterson decision. 

55. 968 F.2d 427, cert. granted in part, No. 92-757, 61 U.S.L.W. 3558 (U.S. Feb. 23, 
1993). The Fifth Circuit held that the damage and injury trial provisions of the Civil 
Rights Act of 1991 did not apply retroactively. 

56. United States v. Burke, 112 S. Ct. 1867 (1992). 








1992] A QUANDARY OF THE CIVIL RIGHTS ACT OF 1991 269 


believe that Congress’ decision to permit jury trials and compen- 
satory and punitive damages under the amended act signals a 
marked change in its conception of the injury redressable by Title 
VII, and cannot be imported back into analysis of the statute as it 
existed at the time of this lawsuit. (Citation omitted).*’ 


Applied to the specific question of the retroactivity of the Act, the 
foregoing reasoning appears more closely aligned with Bowen than with 
Bradley. Rivers and Landgraf will give the Supreme Court its chance 
to resolve the conflict definitively. 





57. Id. at 1874 n.12. 











FAIR USE AND THE EDUCATOR’S RIGHT TO 
PHOTOCOPY COPYRIGHTED MATERIAL FOR 
CLASSROOM USE* 


ROBERT KASUNIC** 


INTRODUCTION 


The recent decision in Basic Books v. Kinko’s Graphic Corp.! dem- 
onstrates the need to educate professors about their right to provide 
students with photocopies of copyrighted material for classroom use. 
Although the Kinko’s decision only indirectly affects educators, it 
reveals the need to confront two problems directly. Are courts inter- 
preting the doctrine of fair use, codified in section 107 of the Copyright 
Act of 1976 (Act),? restrictively? Is activism by publishers chilling 
educators’ use of copyrighted material? 

Professors and administrators must be informed that ‘‘fair use’’ 
permitted under section 107 is broader than the photocopying policies 
of many universities. Although the Act limits liability and provides 
professors with specific rights and defenses, it remains difficult to 
articulate clear rules for educational fair use. In order to provide greater 
protection to educators and increase certainty in the law of fair use, 
educators should become more assertive in exercising their rights under 
the Act. In addition, Congress should amend the copyright laws. 

This Article surveys the development of the fair use doctrine as it 
applies to educational photocopying. Section I examines the historical 
background of the fair-use doctrine and its codification in the Act. 
Section II reviews the relevant legislative history of the Act. Section 
III examines the ‘‘Agreement on Guidelines for Classroom Copying in 
Not-for-Profit Educational Institutions with Respect to Books and Per- 
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1. Basic Books, Inc. v. Kinko’s Graphic Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991). 

2. Copyright Act of 1976, 17 U.S.C. §§ 101-914 (1988). 
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iodicals.’’* Section IV analyzes the law of educational photocopying 
and its effect on university copyright policies. Section V discusses the 
public policy involved in educational photocopying. Section VI sug- 
gests proposals for universities and for Congress. Finally, section VII 
discusses a practical approach for professors. 


I. BACKGROUND AND DEVELOPMENT OF FAIR USE DOCTRINE IN THE 
EDUCATIONAL CONTEXT 


The primary goal of the copyright laws is to promote educational 
and cultural progress. The United States Constitution grants Congress 
the power to ‘‘[p]romote the Progress of Science and the useful Arts 
by securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries.’’* Congress viewed 
the copyright as a limited monopoly and the best incentive for the 
production and dissemination of creative works to the public.® As the 
Supreme Court recognized in United States v. Paramount Pictures,® a 
secondary goal is to reward the owner.’ 

The goals of copyright law may create a tension between fair use 
and authors’ incentive to create works that will produce exclusive 
benefits. The common-law doctrine of fair use® attempted to ease this 
tension by allowing society to use a copyrighted work without obtain- 
ing the owner’s consent if the use served the public interest. Thus, 
fair use limited the owner’s exclusive rights and served as a defense 
to a charge of copyright infringement. 

Congress codified the fair-use doctrine in section 107 of the Act.° 
Section 106 of the Act enumerates the exclusive rights Congress granted 





3. H.R. Rep. No. 1476,, 94th~Cong., 2nd Sess. 67-70 (1976), reprinted in 1976 
U.S.C.C.A.N. 5659, 5681-83. 

4. U.S. Const. art. I, § 8, cl. 8. 

5. The Federalist No. 43, at 272 (J. Madison) (Mentor ed. 1961). 

6. United States v. Paramount Pictures, 334 U.S. 131, 158 (1948). 

7. Mazer v. Stein, 347 U.S. 201, 219, 74 S. Ct. 460, 471 (1954). See also Feist 
Publications, Inc. v. Rural Tel. Serv. Co., 111 S. Ct. 1282 (1991) (‘‘It may seem unfair 
that much of the fruit of the compiler’s labor may be used by others without compen- 
sation.... [This is not a statutory oversight]. It is rather ‘the essence of copyright’ 
and a constitutional requirement. The primary objective of copyright is not to reward 
the labor of authors, but ‘to promote the Progress of Science and the useful Arts.’’); 
Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 419, 104 S. Ct. 774, 777 
(1984) (‘‘The monopoly privileges that Congress may authorize are neither unlimited 
nor primarily designed to privide a special private benefit. Rather, the limited grant is 
a means by which an important public purpose may be achieved.’’); Twentieth Century 
Music Corp. v. Aiken, 422 U.S. 151, 156, 95 S. Ct. 2040, 2043 (1975) (‘‘But the ultimate 
aim is, by this incentive, to stimulate artistic creativity for the general public good.’’). 

8. Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841). 

9. Copyright Act of 1976, 17 U.S.C. § 107 (1988). Section 107 provides: 

Notwithstanding the provisions of section 106, the fair use of a copyrighted 

work, including such use by reproduction in copies of phonorecords or by an 

other means specified by that section, for purposes such as criticism, comment, 
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copyright owners in sections 107 through 119.'° Section 107 specifi- 
cally limits the exclusive rights of copyright owners by citing ‘‘teaching 
(including multiple copies for classroom use)’’ as a fair-use purpose. 
Thus, Congress explicitly intended copying for educational use to be 
a fair use which does not require the owner’s permission.*! However, 
all fair-use purposes are subject to four criteria: 1) the purpose and 
character of the work, 2) the nature of the work, 3) the amount of the 
work copied, and 4) the effect reproduction will have on the potential 
market value of the material.’ Since the Act does not indicate how to 
weigh each of the mandatory four factors, the fair-use doctrine, as 
defined in the Act, has evolved on a case-by-case basis. 

The result is uncertainty for professors, university administrators 
and counsel. A simple but impractical solution to this uncertainty 
would be to require professors to obtain permission from copyright 
owners before using copyrighted works. Consent eliminates any ques- 
tion of fair use, but obtaining it is often a difficult and time-consuming 
process.'? The time involved may frustrate the educator’s desire to 
provide current and relevant material to students and consequently 
may detract from the professor’s educational goals.* If this occurs, the 





news reporting, teaching (including multiple copies for classroom use), schol- 
arship, or research, is not an infringement of copyright. In determining whether 
the use made of a work in any particular case is a fair use the factors to be 
considered shall include— 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted 
work. 

10. 17 U.S.C. § 106 (Supp. II 1990). 

11. When the language of a statute such as the Act is clear, the courts do not look 
to extrinsic aids to interpret the statute. See, e.g., Caminetti v. United States, 242 US. 
470, 485, 37 S. Ct. 192, 194 (1917) (‘‘Where the language is plain and admits no more 
than one meaning, the duty of interpretation does not arise, and the rules which are 
said to aid doubtful meanings need no discussion. There is no ambiguity in the terms 
of this act.’’) 

12. The text of section 107 is reproduced in note 9, supra. 

13. With United States adherence to the Berne Convention, notice is no longer 
required on copyrighted works. Although most commercial publishers continue to use 
copyright notice, the absence of notice may be a source of confusion for teachers. Even 
if a teacher assumes that a work is copyrighted and attempts to obtain permission, 
copyrights may be transferred, licensed, and devised. This makes it difficult to know 
from whom to obtain permission. If the owner of a copyright is found, obtaining 
permission may take considerably more time. 

14. Id. In education today, it is rare for teachers to rely solely on the use of a 
textbook. The common practice among educators, particularly those in higher education, 
is to supplement textbooks with additional information that the teacher believes is 
relevant and necessary to the student’s understanding of a particular subject. The nature 
of this supplementary material may vary. It may take the form of a current article, an 
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public’s interest in education is thwarted as professors may simply 
decide to do without up-to-date information. This is a result the 
codification of fair use was meant to preclude. Often, this result is 
avoided as many professors simply ignore the copyright laws and 
provide material to students by alternative means. 

Many educators attempt to provide copyrighted material to students 
without creating a fair-use question by utilizing the library. Section 
108° of the Act specifically exempts library photocopying. Many 
professors provide copies of a copyrighted work for students to read 
by placing a book, periodical or photocopy ‘‘on reserve at the campus 
library.’’?® Students read this material in the library or make their own 
copy for later use. Other professors may still decide to distribute copies 
of the work directly to students. If either the ‘‘reserve’’ copies or direct 
distributions are entitled to copyright protection, the professor may be 
liable for copyright infringement if a fair-use analysis is not performed. 

Sections 502 through 505 of the Act define the civil remedies 
available to copyright owners in infringement actions. Section 502 
provides for injunctions. Section 503 provides for the impounding and 
disposition or destruction of infringing articles. The primary concern 
for educators, however, is the damage and profit provisions of Section 
504.’” Under section 504(a), an infringer of copyright is liable for either 
(1) the copyright owner’s actual damages and any additional profits of 
the infringer or (2) statutory damages. The copyright owner can elect 
either of these provisions but not both.® 

In an infringement action against a professor, the actual damages 
would usually be minimal.’® A professor handing out copies of a 





example of a concept being taught, a recent development in the field, or part of another’s 
work which the teacher feels is important, but does not justify the student’s purchase 
of the entire work. The teacher may even find that there is no textbook commercially 
available which meets the student’s specific needs. In this latter situation, the teacher 
may decide to create an anthology or an assortment of materials which can be used by 
the students. 

15. 17 U.S.C. § 108 (1988). 

16. See Gail Paulas Sorenson, Impact of the Copyright Law on College Teaching, 12 
J.C. & U.L. 509, 521-26 (1986). Sorenson points out that some elements of reserve 
practices must be resolved by reference to the fair use provisions of section 107. Thus, 
section 108, which protects libraries from liability in certain situations, such as those 
regarding ‘‘inter-library loans,’’ does not provide a complete exemption for all library 
uses and ‘‘reserve’’ operations. 

17. 17 U.S.C. § 504 (1988). 

18. Id. at § 504(c)(1). 

19. Section 504(b) provides: 

The copyright owner is entitled to recover the actual damages suffered by him 
or her as a result of the infringement, and any profits of the infringer that are 
attributable to the infringement and are not taken into account in computing 
the actual damages. In establishing the infringer’s profits, the copyright owner 
is required to present proof only of the infringer’s gross revenue, and the 
infringer is required to prove his or her deductible expenses and the elements 
of profit attributable to factors other than the copyrighted work. 
17 U.S.C. § 504(b) (1988). 
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copyrighted work would face actual damages equal to the author’s 
expected income for that distribution. The copyright owner would also 
recover any additional profit not considered in computing the actual 
damages. Since distribution by a professor to a single class is usually 
minimal, most copyright owners would not elect actual damages.”° 
Instead, the copyright owner may choose statutory damages.”' In- 
fringements of a copyrighted work, whether by copies,?* a compila- 
tion,”* or a derivative work, are subject to a statutory-damages award 
between $500 and $20,000.74 If the copyright owner can show willful 





20. Nevertheless, a professor should consider the potential of actual damages when 
distributing copies to a large number of students. 
21. Section 504(c) provides: 
(1) Except as provided by clause (2) of this subsection, the copyright owner 
may elect, at any time before final judgment is rendered, to recover, instead 
of actual damages and profits, an award of statutory damages for all infringe- 
ments involved in the action, with respect to any one work, for which any 
one infringer is liable individually, or for which any two or more infringers 
are liable jointly and severally, in a sum of not less than $500 or more than 
$20,000 as the court considers just. For the purposes of this subsection, all 
the parts of a compilation or derivative work constitute one work. 
(2) In the case where the copyright owner sustains the burden of proving, and 
the court finds, that infringement was committed willfully, the court in its 
discretion may increase the award of statutory damages to the sum of not more 
than $100,000. In the case where the infringer sustains the burden of proving, 
and the court finds, that such infringer was not aware and had no reason to 
believe that his or her acts constituted an infringement of copyright, the court 
in its discretion may reduce the award of statutory damages to a sum of not 
less than $200. The court shall remit statutory damages in any case where an 
infringer believed and had reasonable grounds for believing that his or her 
use of the copyrighted work was a fair use under section 107, if the infringer 
was: (i) an employee or agent of a nonprofit educational institution, library, 
or archives acting within the scope of his or her employment who, or such 
institution, library, or archives itself, which infringed by reproducing the work 
in copies or phonorecords... . 
17 U.S.C. § 504(c) (1988). 
22. Section 101 provides: 
“‘Copies’’ are material objects, other than phonorecords, in which a work is 
fixed by any method now known or later developed, and from which the work 
can be perceived, reproduced, or otherwise communicated, either directly or 
with the aid of a machine or device. The term ‘‘copies’’ includes the material 
object, other than a phonorecord, in which the work is first fixed. 
17 U.S.C. § 101 (1988). 
23. Section 101 provides: 
A ‘‘compilation’’ is a work formed by the collection and assembling of pre- 
existing materials or of data that are selected, coordinated, or arranged in such 
a way that the resulting work as a whole constitutes an original work of 
authorship. The term ‘‘compilation’’ includes collective works. 
x**e 
A ‘“‘collective work’’ is a work, such as periodical issue, anthology, or ency- 
clopedia, in which a number of contributions, constituting separate and in- 
dependent works in themselves, are assembled into a collective whole. 
Id. 
24. 17 U.S.C. § 504(c)(1) (1988). 
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infringement, a court can increase statutory damages to $100,000.75 
This willful-infringement provision should alarm professors who choose 
to ignore the copyright laws. While most professors will not be caught, 
a finding of willful infringement carries serious consequences. 

On the other hand, the court may reduce statutory damages to $200 
if the infringer proves by a preponderance of the evidence that there 
was no reason to believe the act constituted an infringement. Ignorance 
of the law or unreasonable reliance on the lack of copyright notice on 
a copy are not sufficient for this purpose. Ignorance is not an excuse 
and since copyright notice is no longer required, the existence of a 
copyright should be assumed. 

The professor’s best infringement defense is the reasonable belief of 
fair use.2° Reasonable belief should be premised upon an informed 
decision by a teacher. The third sentence of section 504(c)(2) states: 
‘“‘The court shall remit statutory damages in any cases where an 
infringer believed and had reasonable grounds for believing that his 
or her use of the copyrighted work was a fair use under section 107, 
if the infringer was: (i) an employee or agent of a nonprofit educational 
institution, library, or archives acting within the scope of his or her 
employment... .’’ This exculpatory clause provides professors with 
qualified immunity. If the professor had ‘‘reasonable grounds for be- 
lieving’’ that a certain use was fair, the court must ‘‘remit’’ statutory 
damages. 

This clause raises a number of questions. What constitutes ‘‘reason- 
able grounds for believing’’ that a use was fair under section 107? It 
could be argued that the specific mention of multiple copies for 
classroom use by professors, as a potential fair-use purpose in section 
107, provides professors with reasonable grounds for believing that 
this type of use is fair. Arguably, this standard is too simplistic. Who 
bears the burden of proving that the belief was reasonable??? Must a 
professor’s reasonable belief involve a balancing of the four fair-use 
factors? Must it involve a belief based on the analysis of fair use case 
law? 

The exculpatory clause of section 504(c)(2) raises additional ques- 
tions. What does ‘‘remit’’ mean? Does it mean to decline to award any 
statutory damages against a teacher?”*® Does it mean merely to reduce 
damages to the level of an innocent infringer? If the former meaning 
is correct, should a professor with reasonable grounds for believing a 
use was fair be entitled to an award of reasonable attorney’s fees as 





25. Id. at § 504(c)(2) (1988). 

26. See Michael H. Cardozo, To Copy or Not to Copy for Teaching and Scholarship: 
What Shall I Tell my Client, 4 J.C. & U.L. 59,79 (1977). 

27. MELVILLE NIMMER & DAvID NIMMER, NIMMER ON CopyRIGHT § 14.04[B] (1990). 
Professor Nimmer states that the burden of proof with respect to the defendant’s good 
faith and reasonableness probably lies with the plaintiff. 

28. Id. (‘‘No statutory damages may be awarded if the defendant believed and had 
reasonable grounds... .’’). 
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the prevailing party under section 505? Does this exculpatory clause 
merely provide immunity from statutory damages and thus leave the 
professor potentially liable for actual damages, costs, or attorney’s 
fees?29 

There is similar ambiguity in the scope of the phrase ‘‘an employee 
or agent of a nonprofit educational institution.’’ Is a copy center 
capable of being an agent of a teacher within the meaning of this 
section? If the teacher has reasonable grounds for believing a particular 
use is fair, must the agent of a teacher who performs the actual copying 
have independent reasonable grounds for believing the use is fair, or 
may the agent rely on the professor’s determination? This question is 
crucial, because professors often request school reprographic depart- 
ments, commercial copy center, or bookstores to perform the copying 
necessary for their classes. 

To resolve these issues, one must look beyond the language of the 
statute. The legislative history of the applicable sections is useful in 
this process. 


II. LEGISLATIVE HISTORY OF THE COPYRIGHT ACT 


The common-law doctrine of fair use was the subject of extensive 
debate during the passage of the Act. The common-law doctrine was 
difficult to define and required its codifiers to balance competing 
interests. The legislative history of sections 107 and 504 reveals that 
Congress intended to protect educators’ interest in greater certainty 
and protection. 

When revising the Copyright Act of 1909, Congress authorized a 
study of the potential problems.*° In 1958, the Latman Study examined 
codification of the fair-use doctrine.*! This study was later reviewed 
by a panel of nine experts.*? Eight members of the panel believed that 
fair use should not be codified. As Walter Dernberg stated: ‘‘I believe— 
and the Latman study seems to bear this out—that the term fair use 
defies definition and that in the long run more would be accomplished 
if our courts would be entrusted with setting the outer limits of the 
doctrine as they have been under the Act of 1909.’’*° 





29. No matter which type of damages the plaintiff elects to seek, section 505 provides 
for the possibility of an award of attorney’s fees and costs to the prevailing party. But 
a professor’s reasonable belief that the distribution was a fair use of the work would be 
considered by the court in deciding whether to award attorney’s fees in its discretion. 

30. Copyright Act of 1909, 35 Stat. 1075 (1909). See WiLLIAM F. Patry, THE FAIR 
UsE PRIVILEGE IN COPYRIGHT LAW 213 (1985). 

31. ALAN LATMAN, CopyRIGHT OFFICE, STUDY No. 14: FAIR UsE OF COPYRIGHTED WORKS 
(1958). 

32. Patry, supra note 30, at 214. 

33. ALAN LATMAN, CopyriGHT OFFICE, Stupy No. 14. 87th Cong., 2d Sess. 40 (Comm. 
Print 1961). Mr. Patry went on to quote John Schulman as follows: 

To most of us who are familiar with this branch of the law, the doctrine of 
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In contrast, Melville Nimmer believed that the new Act should 
provide ‘‘express legislative recognition’’ of the fair-use doctrine.** The 
Registrar of Copyrights agreed that fair use was ‘‘firmly established as 
an implied limitation on the exclusive rights of copyright owners.’’* 
Since it was such an important limitation ‘‘and occasions to apply that 
doctrine [arose] so frequently, [the Registrar] believed the statute should 
mention it.’’ °° While it eventually adopted this view, Congress debated 
the Act’s wording for nearly twenty years. 

The Ad Hoc Committee of Educational Organizations on Copyright 
Law Revision (Committee) first expressed their opinion on January 15, 
1964.°7 They advocated a complete exemption for copying by non- 





fair use is reasonably definite. It is equally as definite as many legal criteria 
which we employ to advise clients from day to day. There is no mathematical 
formula, for example, by which to determine what constitutes negligence, or 
by which to determine what a reasonably prudent man would do in a given 
circumstance, but courts and lawyers apply the principles of these legal 
doctrines all the time. In exceptional situations the line of demarcation may 
be so hazy that the difference in opinion is extremely wide but for the most 
part there is little practical difficulty in applying the rules of law. Fair use 
depends on so many factual circumstance that no adequate statutory language 
could be more definite and precise than the tests used by the courts, and no 
statute can cover every conceivable situation. 
I think that our difficulties in this area do not stem from the absence of a 
statutory rule, but from ignorance of the jurisprudence. A greater knowledge 
about the doctrine of fair use would allay many misconceptions and make a 
change of law unnecessary. 
PaTRY, supra note 30, at 214. 
34. Id. 
35.4di 
36. REGISTER OF COPYRIGHTS, 87TH CONG., 1ST SESS., REPORT ON THE GENERAL REVISION 
OF THE U.S. CopyriGHt LAw 24-25 (Comm. Print 1961). 
37. The following organizations were members of the Ad Hoc Committee (as re- 
printed in CopyriGHT LAw REVISION Part 4 at 217): 
American Association of Colleges of Teacher Education 
American Association of School Administrators 
American Association of University Women 
American Association of Teachers of Chinese Language and Culture 
American Association of Teachers in French 
American Association of Teachers of Spanish and Portuguese 
American Council on Education 
Association for Higher Education 
College English Association 
Council of Chief State School Officers 
Department of Audiovisual Instruction, NEA 
Department of Classroom Teachers, NEA 
Department of Foreign Languages, NEA 
Department of Rural Education, NEA 
Midwest Program Airborne Television Instruction, Inc. 
National Association of Educational Broadcasters 
National Catholic Welfare Conference 
National Commission on Professional Rights and Responsibilities 
National Council of Teachers of English 
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profit educational institutions. The Committee advocated this position 
because ‘‘[e]ducation is the most universal expression of the public 
interest in the United States.’’** The Committee believed that while 
fair use provided a modicum of help to educators, it was risky and 
thus ‘‘inadequate to meet the public interest as expressed in education’s 
needs.’’*® In contrast to the Committee’s position, authors and pub- 
lishers vigorously opposed the proposed exemption for educators. They 
sought to retain a case-by-case determination of fair use. Others sug- 
gested a compulsory-licensing scheme for educational institutions. 
Under this scheme, educators would compensate copyright owners 
according to a schedule established by the Copyright Royalty Tribunal. 
Congress rejected this alternative as extreme because it believed that 
compulsory licensing might ‘‘destroy fair use altogether.’’*° 

Congress concluded that a complete exemption for educational use 
was unnecessary, but realized that the uncertainty of a case-by-case 
approach might detrimently affect education. A House report found 
that ‘‘[t]he [common law] doctrine of fair use, as properly applied, 
[was] broad enough to permit reasonable educational use. . . .’’* With 
this guarantee, Congress was confident that it did not have to change 
the common law,” but still attempted to provide ‘‘greater certainty 
and protection’’ to educators by modifying the fair-use provision.* 
Congress added the phrase ‘‘for purposes such as ... teaching (in- 
cluding multiple copies for classroom use), scholarship, or research’’ 





National Education Association of the U.S. 
National Educational Television and affiliated stations 
National School Board Association 
National Science Teachers Association 
38. Patry, supra note 30, at 225 (quoting Copyright Law Revision Part 4 at 224- 
225). 

39. Id. 

40. The full discussion of this issue at the 1975 House Hearings was as follows: 
Mr. Rosenfield [counsel for the Ad Hoc Committee]. We do not, for example, 
think . . . that we ought to have a thousand copies. The Department of Justice 
went further than [the Ad Hoc Committee]. We do think that if [teachers] have 
a class of 30, 40, 60, or 100, the class ought to have the copies—thus, it is 
limited copying. 

Congressman Railsback. Would you feel the same way if copies were available 
at a reasonable amount and easily accessible? 
Mr. Rosenfield. No; because then you would be destroying fair use altogether. 
The thrust of your remark, if you would permit me to put it this way goes to 
whether there is to be fair use at all, or whether you are to have a payment 
system which overrides everything and forbids any fair use. Our answer to 
that question is that to the extent that fair use or a limited exemption applies, 
there should be no payment. Beyond that, payment. 
Copyright Law Revision: Hearings on H.R. 2223 Before the Subcomm. on Courts, Civil 
Liberties, and the Administration of Justice of the House Judiciary Comm., 94th Cong., 
1st Sess. 296-297 (1975), reprinted in PATRY supra note 29, at 286. 
41. H.R. Rep. No. 2237, 89th Cong., 2d Sess. 61 (1966). 
42. Id. at 61 (1966); H.R. Rep. No. 1476, supra note 3, at 66, reprinted in (1976) 
U.S.C.C.A.N. at 5679. 
43. H.R. Rep. No. 1476, supra note 3, at 67, reprinted in 1976 U.S.C.C.A.N. at 5680. 
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to assure educators ‘‘that, under the proper circumstances of fairness, 
the doctrine can be applied to reproductions of multiple copies for 
members of a class.’’** Congress also amended section 107 to include 
a standard concerning whether the use was for commercial or non- 
profit educational purposes. A non-profit educational use carries a 
presumption of fair use.* 

In addition, section 504(c)(2) was amended ‘‘to provide innocent 
teachers and other non-profit users of copyrighted material with broad 
insulation against unwarranted liability for infringement.’’** These 
modifications of the Act provide strong protection for educators. Still, 
without an explicit exemption, educators must balance the relevant 
factors on a case-by-case basis. 


Ill. THE GUIDELINES FOR CLASSROOM COPYING IN NOT-FOR-PROFIT 
EDUCATIONAL INSTITUTIONS 


To provide educators with increased certainty, Representative Kas- 
tenmeier, Chairman of the House Judiciary Subcommittee responsible 
for the copyright bill, insisted that educators, authors and publishers 
arrive at a compromise ‘‘as to permissible educational uses of copyright 
material.’’*”? In June of 1975, negotiations began among the Ad Hoc 
Committee, the Authors League of America and the Association of 
American Publishers. Nine months later, these groups produced the 
‘‘Agreement on Guidelines for Classroom Copying in Not-for-Profit 
Educational Institutions with Respect to Books and Periodicals”’ 
(Guidelines).** 

The Guidelines*® are an agreement between private parties and are 
intended as only a ‘‘reasonable interpretation of the minimum stan- 
dards of fair use.’’*° They expressly provide that their purpose ‘‘is to 
state the minimum and not the maximum standards of fair use under 
section 107.’’5! Thus, the Guidelines create a ‘‘‘safe harbor,’ assuring 





44. Id. at 66, reprinted in 1976 U.S.C.C.A.N. at 5679. 
45. See, e.g., Justine Stevens opinion in Sony v. Universal Studios: 
A challenge to a noncommercial use of a copyrighted work requires proof 
either that the particular use is harmful, or that if it should become widespread, 
it would adversely affect the potential market for the copyrighted work 
What is necessary is a showing by a preponderance of the evidence that some 
meaningful likelihood of future harm exists. If the intended use is for com- 
mercial gain, that likelihood may be presumed, but if it is for a noncommercial 
purpose, the likelihood must be demonstrated. 
(emphasis added) 464 U.S. 417, 451, 104 S. Ct. 774, 793 (1984). 
46. H.R. Rep. No. 1476, supra note 3, at 72, reprinted in 1976 U.S.C.C.A.N. at 5680. 
47. : 
48. Id. at 68-70, reprinted in 1976 U.S.C.C.A.N. at 5681-83. 
49. ; 
50. . at 72, reprinted in 1976 U.S.C.C.A.N. at 5685. 
51. Id. at 68, reprinted in 1976 U.S.C.C.A.N. at 5681 (first sentence of the Guide- 
lines). 
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the professor who stays within their scope that he or she will not be 
liable for infringement.’’®2 

The American Association of University Professors (AAUP) and the 
American Association of Law Schools (AALS) objected to the Guide- 
lines. The AAUP and AALS disassociated themselves from the Guide- 
lines’ promulgation because they feared the Guidelines would be misread 
to express the limits of fair use.** These fears were justified. Publishers 
have promoted the Guidelines as the limit of fair use and universities 
fearful of lawsuits by vigilant publishers have adopted the Guidelines 
as the maximum fair use. Under this interpretation of the Guidelines, 
professors’ rights to use photocopied material are unduly limited, as 
any additional copying of copyrighted work requires the author’s 
permission.** Since the Guidelines lead to this result, they conflict 
with Congress’ intent in codifying fair use in section 107. 

The publishers’ interpretation of the Guidelines should not restrict 
an intentionally flexible doctrine. Congress, in section 107, ‘‘intended 
to restate the present judicial doctrine of fair use, not to change, 
narrow, or enlarge it in any way.’’*® Courts, therefore, must interpret 
the limits of fair use, not by using the Guidelines, but by analyzing 
the relevant case law. 


IV. THE CASE LAw 


The paucity of case law increases the uncertainty professors face in 
photocopying copyrighted material. The Act provides exculpatory pro- 
tection only to educators who reasonably believe that their use is fair. 
Educators who wish to establish this reasonable belief must be informed 
of the factors which the courts consider in fair-use analysis. 


A. Pre-Act Fair Use 


In 1914, the first educational fair-use case was decided. In Macmillan 
v. King,** the court rejected a professor’s claim of fair use. The professor 
outlined a copyrighted economics textbook and loaned the outlines to 
students. The district court held that the outlines could replace the 
original textbook and consequently reduce the market for the book. 
This ‘‘limited publication’’ constituted an infringement of the copy- 





52. CHRON. HIGHER Epuc., Nov. 15, 1976 (quoting letter by the American Association 
of Law Schools, the American Association of University Professors, and the American 
Council of Education). 

53. Patry, supra note 30, at 315. 

54. See generally Jay Dratler, To Copy or Not to Copy: The Educator’s Dilemma, 19 
J.L. & Epuc. 1, 7 n.116 (1990) (discussing the potential costs to education involved in 
obtaining permission). See also Eric D. Brandfonbrener, Note, Fair Use and University 
Photocopying: Addison-Wesley Publishing v. New York University, 19 J. L. REFORM 669 
(1986) (analysis of the effect of the Guidelines on university policies). 

55. H.R. Rep. No. 2237, supra note 41, at 61. 

56. 223 F. 862 (D. Mass. 1914). 
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right.5” The MacMillan decision emphasized what became the fourth 
factor of section 107—the effect on the potential market for the copy- 
righted material.** 

Fifty years after MacMillan, the Eighth Circuit decided Wihtol v. 
Crow.*® The defendant, a music professor, created a new arrangement 
of a copyrighted hymn. He reproduced forty-eight copies of the hymn 
for performances at school and church. He later tried to sell the new 
arrangement to the plaintiff's publisher. The court held that the defen- 
dant’s use violated fair use. According to the court, the plaintiff had 
the exclusive right to reproduce the copyrighted hymn and the defen- 
dant’s unintentional violation did not make the infringement a fair 
use.® Since the copyright owner earned approximately $25,000 an- 
nually in royalties and licenses, the professor’s use had the potential 
to affect the plaintiff’s market.” 

Ten years later, Williams & Wilkins Co. v. United States** became 
the first case to discuss whether photocopying of entire works consti- 
tutes a fair use. The plaintiff, a publisher of thirty-seven medical 
journals, sued the National Institute of Health and the National Library 
of Medicine for copyright infringement. The organizations provided 
free photocopies of journal articles upon the request of researchers. 
This practice resulted in the photocopying and distribution of approx- 
imately 120,000 articles a year.** The court held that this was a fair 


use based on public policy; if libraries stopped photocopying the 
articles, it would harm medical science.“ 

Judge Davis, writing for the majority,®° observed that the defendants’ 
use resembled a judge’s photocopying a law-review article for a col- 





57. Id. 

58. Id. at 867-68. See generally Harper & Row Publishers v. Nation Enter., 471 U.S. 
539, 566-69, 105 S. Ct. 2218, 2233-35 (1985) (effect on the potential market of the 
copyrighted work is ‘‘the single most important element of fair use.’’). When the 
intended market for a copyrighted work is the educational community, copying by 
educators harms the author and education. If professors could photocopy copyrighted 
materials, authors might stop writing and publishers might not publish because potential 
profits are lost. 

59. 309 F.2d 777 (8th Cir. 1962). 

60. Id. at 780. 

61. Id. at 778. 

62. 487 F.2d 1345 (Ct. Cl. 1973), aff’d by an equally divided Court, 420 U.S. 376, 
95 S. Ct. 1344 (1975). For a detailed discussion of the case, see Harvey S. Perlam & 
Laurens H. Rhinelander, Williams & Wilkins Co. v. United States: Photocopying, 
Copyright, and the Judicial Process, 1975 Sup. Cr. REv. 355 (1976). 

63. Williams & Wilkins Co., 487 F.2d at 1349. 

64. Id. at 1345. Plaintiff was not requesting an injunction and did not seek to stop 
this process, but did seek royalties or licensing fees. The court found that since no 
harm was proven and a ‘‘viable licensing system’’ was absent, legislation was the only 
means of creating such a system. Id. at 1360. 

65. The precedential value of Williams & Wilkins Co. is limited because the Supreme 
Court affirmed by a split decision (4-4). Of the sixteen judges who heard the case at 
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league. The court stated that it was unrealistic to expect scientists to 
subscribe to journals that only occasionally addressed the scientists’ 
research. Additionally, since the plaintiff did not offer any proof that 
the articles would have been purchased if photocopying was prohib- 
ited, the plaintiff failed to prove substantial harm. The court said that 
‘‘medical and scientific personnel would simply do without, and have 
to do without, many of the articles they now desire, need, and use in 
their work,’’ or they ‘‘might expend extra time in note taking or 
waiting their turn for the library’s copies of the original issues.’’® 

Williams & Wilkins Co. examines issues applicable to the educational 
setting. The first issue is the cost of obtaining copyrighted material. 
Professors restricted from freely using copyrighted material will do 
without material that is too difficult or expensive to obtain. While not 
all authors write merely for compensation, the financial reward does 
motivate some and the fact that some would not write must be weighed 
against the threatened educational interest. Additionally, publishers 
expect compensation for their services. But, the educational interest 
must be balanced against the expectations of publishers. The public 
interest would suffer if publishers refused to publish material suscep- 
tible to a fair use claim.” 

Williams & Wilkins Co. also addresses the time required to obtain 
permission to use copyrighted material. Time is a critical factor in the 
educational setting. In Williams & Wilkins Co., researchers could 
have obtained the information by note-taking or waiting for copies of 
the articles to become available. Instead, photocopying saved time. 
Similarly, rather than a professor providing photocopies, students 
could wait for an article to become available in the library. A profes- 
sor’s distribution of photocopies at no charge saves time. 

Practitioners and educators should analyze the Williams & Wilkins 
Co. decision in terms of the section 107 factors. The purpose and 





the various levels, the division is even; eight found fair use and eight did not. 
In addition, section 108 of the 1976 Act has preempted the question at issue in the 
case. Similarly, infringement by the government is now limited by 28 U.S.C. § 1498(b). 

66. Williams & Wilkins Co., 487 F.2d at 1357. 

67. The educational interest must be offset against even those who appear to publish 
without economic incentive. Universities publish journals and treatises to promote the 
progress of knowledge and to enhance the reputation of the institution. However, even 
in this situation, publishers have some economic or commercial motive. 

68. Id. at 1358 (‘‘If photocopying were forbidden, the researchers, instead of sub- 
scribing to more journals or trying to obtain or buy back-issues or reprints (usually 
unavailable), might expend extra time in note-taking or waiting their turn for the 
library’s copies of the original issues—or they might very well cut down their reading 
and do without much of the information they now get... . In the absence of photo- 
copying, the financial, time-wasting, and other difficulties of obtaining the material 
could well lead . . . to a simple but drastic reduction in the use of many articles (now 
sought and read) which are not absolutely crucial to the individual’s work but are 
merely stimulating or helpful. The probable effect on scientific progress goes without 
saying....’’). 
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character of the use was noncommercial because the photocopies were 
free.®° The use was also productive because it benefitted the advance- 
ment of science. The nature of the copyrighted work was factual, 
scientific material. These facts favored the defendant.”° The effect fair 
use would have on the potential value of the copyrighted work was 
questionable, but the court found no substantial harm. After balancing 
the factors, the court concluded that the copying of entire works was 
a fair use.” 

In Encyclopedia Britannica Educational Corp. v. Crooks,”? the plain- 
tiff was a producer and licensor of movies and television programs. 
Educational institutions constituted the primary market for the plain- 
tiff’s works. The defendant was a nonprofit corporation created under 
the state educational code. The corporation provided videotaped edu- 
cational-television programs to public schools. The defendant copied, 
libraried and distributed entire works. In analyzing whether defen- 
dant’s activity fell within fair use, the court focused on the plaintiff’s 
primary market for the copyrighted work and found that the copying 
had a significant effect on this market. The court granted an injunction 
prohibiting the defendant from copying without obtaining a license.” 


B. Post-Act Fair Use 


Basic Books, Inc. v. Gnomon Corp.” and Harper & Row Publishers 
v. Tyco Copy Service’> were the first photocopying cases decided after 
Congress passed the Act. Both cases involved infringement suits by 
publishers against commercial copy centers. The copy centers had 
numerous outlets located near universities. In both cases, the court 
enjoined the copy centers from photocopying or distributing copy- 
righted material unless 1) the copy center obtained permission from 
the copyright owner, 2) the requestor provided permission, or 3) the 
requestor was a faculty member of a nonprofit educational institution 
who certified on an agreed to form that the copies were being made 
in full compliance with the 1976 House report guidelines on classroom 
copying.”® Publishers immediately argued that the Guidelines stated 
the limit of fair use. As a result of the decision, the publishers 
intimidated two private companies to accept the Guidelines as the 
maximum allowable photocopying without permission. 





69. Id. at 1354. 
70. Id. 


71. Id. at 1353 (‘‘There is, in short, no inflexible rule excluding an entire copyrighted 
work from the area of ‘fair use.’ Instead, the extent of the copying is one important 
factor, but only one, to be taken into account, along with several others.’’). 

72. 447 F. Supp. 243 (W.D.N.Y. 1978). 

73. Id.-at 253. 

74. Copyright L. Dec. (CCH) 4 25,145 (D. Conn. 1980). 

75. Copyright L. Dec. (CCH) 4 25,230 (D. Conn. 1981). 

76. Id. 
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In 1983, an influential case involving university photocopying pol- 
icies was settled. In Addison-Wesley Publishing Co. v. New York 
University,’’? nine publishing companies sued New York University 
(NYU), nine NYU faculty members and Unique Copy Center. The 
publishing companies claimed that the defendants unlawfully selected, 
reproduced, anthologized, distributed and sold copyrighted works 
without the permission of the copyright owners. Since the parties 
agreed to a settlement, a court never addressed the fair-use issue. The 
dismissal of the publishers’ claims was conditioned on the institution 
of a copyright policy at NYU. The policy NYU adopted was similar to 
the Guidelines, yet more restrictive. It used the Guidelines as the 
maximum limit of fair use. Under the policy, if a professor finds that 
the indended use of copyrighted material is not within the Guidelines, 
the professor or copier must obtain permission from the copyright 
owner. If the copyright owner does not authorize the use or if the 
professor determines that the authorization is inappropriate, the edu- 
cator may request that NYU’s general counsel determine whether the 
use is fair. If the professor does not comply with these procedures, 
she may be held individually liable for the infringement. NYU indem- 
nifies professors who comply with the policy.”® 

As a practical matter, policies similar to NYU’s have a chilling effect 
on educators. Publishers wish to persuade university administrations 
and commercial copy centers to adopt policies more restrictive than 
fair-use doctrine and take the determination of fair use out of the 
courts. Publishers have succeeded, as the policies of the NYU settle- 
ment have made their way into many universities.”® The practical effect 
has been to turn the Guidelines into the maximum limit of fair use, 
rather than the minimum limit, as intended. 


C. The Guidelines 


The first reported case involving the Guidelines was Marcus v. 
Rowley.® The plaintiff was a professor and the author of a copyrighted 
cake-decorating textbook. The defendant was a former student who 
purchased the book while attending the class. Subsequent to taking 
the plaintiff’s class, the defendant created a similar book which she 





77. Copyright L. Dec. (CCH) 4 25,544 (S.D.N.Y. 1983). The settlement between the 
publishers, university, and faculty members was signed on April 7, 1983. The settlement 
between the publishers and Unique was filed May 31, 1983. 

78. Id. See also, David Izakowitz, Fair Use of the Guidelines for Classroom Copying: 
An Examination of the Addison-Wesley Settlement, 11 RUTGERS COMPUTER & TECH. L.J. 
111 (1985); Dale P. Plson, Copyright and Fair Use: Implications of Nation Enterprises 
for Higher Education, 12 J.C. & U.L. 484, 518-21 (1986); Eric D. Brandfonbrener, Note, 
Fair Use and University Photocopying: Addison-Wesley Publishing v. New York Uni- 
versity, 19 U. Micu. J.L. REFORM 669 (1986). 

79. This result is disturbing. 

80. 695 F.2d 1171 (9th Cir. 1983). 
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distributed at no charge to a class she taught. The defendant’s revision 
copied eleven of the plaintiff's twenty-nine pages, but failed to include 
any notice that part of the work was written by the plaintiff. The 
district court concluded that the defendant’s use of entire pages from 
the plaintiff's book did not constitute an unlawful infringement.* 

The court of appeals reversed, finding that the use of plaintiff's work 
was an infringement. The use of the work for educational purposes 
and the lack of commercial motive did not alter the court’s evaluation 
of the use.*? The court found that defendant’s use of the work for the 
same purpose as the plaintiff was ‘‘strong indicia of no fair use.’’® 
The court, quoting the legislative history of the Act, concluded: ‘‘Text- 
books and other material prepared primarily for the school market 
would be less susceptible to reproduction for classroom use than 
material prepared for general public distribution.’’** The court also 
found that the defendant acted in bad faith by copying the works 
verbatim and by not crediting the plaintiff. Thus, the copying was 
substantial, both quantitatively and qualitatively.* 

In considering the Guidelines, the court stated that ‘‘while they are 
not controlling on the court, they are instructive on the issue of fair 
use in the context of this case.’’®* It considered the three tests of the 
Guidelines: brevity, spontaneity and cumulative effect. The defendant 
passed only the cumulative-effect test. The court emphasized the de- 
fendant’s failure to provide on the copies notice of the plaintiff’s 
copyright.*” The court considered the Guidelines as a fifth factor, 
supplementing the four factors listed in section 107. 

The problem with this view is that it may assume that if one is not 
within the Guidelines, there is a presumption which weighs against 
the defendant. Since the Guidelines state the minimum of fair use, 
they should not weigh against the defendant. The Guidelines should 
be viewed as a safe harbor: if a teacher is within the Guidelines, it is 
a fair use; if a teacher is outside of the guidelines, the court must look 
to the Section 107 factors.®* 





81. 4d-pat’ 11472. 

82. Id. at 1179. 

83. Id. at 1175. 

84. Id. 

85. Id. at 1179. See also Harper & Row, Publishers v. Nation Enters., 471 U.S. 539, 
564-65, 105 S. Ct. 2218, 2232 (1984) (not only is the quantitative amount of the portion 
used relevant, but also the qualitative amount used even if an insubstantial portion is 
used, if it is the ‘‘heart of the work,’’ this factor will weigh against the defendant). 

86. Marcus, 695 F.2d at 1178. 

87. Id. 

88. For analysis of those factors, see, e.g., Association of American Medical Colleges 
v. Mikaelian, 571 F. Supp. 144 (E.D. Pa. 1983) which involved a test preparation course 
for the Medical College Admissions Test (MCAT). The defendants copied previous 
MCAT test questions for use in the course. The court determined that the course was a 
profit making business and not a nonprofit educational use. The assertion of teaching 
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D. The Kinko’s Decision 


The most recent case to deal with educational photocopying was 
Basic Books, Inc. v. Kinko’s Graphic Corp.®® The plaintiffs, eight 
publishing companies, brought suit against Kinko’s, a nationwide 
commercial-photocopying center, alleging infringement of the Act and 
violation of the Guidelines. The plaintiffs claimed that Kinko’s copied 
excerpts from numerous copyrighted books, without permission or the 
payment of required fees, for a profit-making purpose. Kinko’s admitted 
to copying excerpts from these books without permission. After ob- 
taining requests from university professors for specific material needed 
in courses, Kinko’s photocopied this material, compiled the material 
into course packets or anthologies and sold these photocopied packets 
directly to students. Kinko’s argued that although it was a commercial 
enterprise, the purpose of the material was educational and, since it 
was providing an educational service, this photocopying constituted 
fair use. 

The court analyzed the four fair-use factors of section 107 and the 
alleged violation of the Guidelines. The court found that the purpose 
and character of the use weighed against the defendant. Although the 
use of the photocopied works in the hands of the students was edu- 
cational, Kinko’s use was commercial. Kinko’s argued that it was 
performing a necessary service for education, but the court looked 
beyond the claim of ‘“‘altruistic motives’’ and found that Kinko's 
enjoyed substantial profits from this service.*‘ The court also found 
the use unproductive because Kinko’s added neither improvements nor 
analysis to the works. The court noted that the only creative effort 
associated with the anthologies was the selection of the articles which 
was performed not by Kinko’s, but by professors.% 





and free dissemination of the copies did not disguise the fact that the nature of the use 
was commercial. The court also found that the nature of the copyrighted work deserved 
protection because the tests were used to determine who would be admitted to medical 
school. Since 90% of the work was copied, the third factor weighed against the 
defendant. The court determined that the defendant’s continued use of the work would 
render the plaintiff’s tests worthless. 

The essential factor was the commercial use of the work. The work was the means 
by which the course made its money. The court thereby granted a preliminary injunction. 

89. 758 F. Supp. 1522 (S.D.N.Y. 1991). 

90. Kinko’s claimed three additional defenses: 1) that the plaintiffs misused their 
copyrights by trying to create an industry standard beyond the Act; 2) that plaintiffs 
were estopped from suit due to their knowledge of Kinko’s practices for over twenty 
years; and 3) failure to record two copyrights prior to filing of the complaint. Id. at 
1526. 

91. 758 F. Supp. at 1530-31. In 1988, the net profits were $200,000; in 1989, the 
net profits totalled $3 million. Id. at 1529. See Nation Enters., 471 U.S. at 562, 105 S. 
Ct. at 2231 (‘‘The crux of the profit/nonprofit distinction is not whether the sole motive 
of the use is monetary gain but whether the user stands to profit from the exploitation 
of the copyrighted material without paying the customary price.’’) 

92. In dicta, the court stated that a professor’s anthologizing may be a nonprofit, 
productive use. 758 F. Supp. at 1531. 
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Attempting to fall within the exculpatory provision of section 
504(c)(2), Kinko’s also argued that it was the agent of a non-profit 
educational institution. However, Kinko’s actively solicited business 
from professors and advertised services that obtained permission and 
‘‘Iftouted] the expertise of its copyright permissions staff.’’** Thus, 
Kinko’s did not act as an agent, but as an independent contractor. 

The nature of the copyrighted works weighed in favor of Kinko’s 
because they were factual. The court noted that factual works require 
less protection than creative, fictional works. The amount and sub- 
stantiality of the portion copied ranged from five to twenty-eight 
percent of the copyrighted work. The court found that the portions 
used were ‘‘critical parts of the books copied, since that is the likely 
reason the college professors used them in their classes.’’** Therefore, 
this factor weighed against Kinko’s.*®* The fourth factor also weighed 
against Kinko’s. The court found that the nationwide copying per- 
formed by Kinko’s competed unfairly with the publishers for student 
dollars because Kinko’s costs were much lower. The purchase of 
Kinko’s ‘‘packets’’ obviated the need to purchase the copyrighted 
works. The court also found that the copies had a negative impact on 
the collection of permissions fees, particularly the permissions fees for 
out-of-print works.% 





93. Id. at 1532. 

94. Id. at 1533. 

95. The assumption that professors chose portions because they were the heart of 
the work may be erroneous. A professor may have chosen portions because only these 
parts were relevant to the focus of the class. Requiring purchase of an entire work when 
only a small portion is relevant imposes excessive costs on students. If professors have 
the choice between having students purchase the entire work or doing without the work, 
they may choose to do without. Fair use allows the professor to forgo this choice. 
Instead, a portion relevant to the students may be copied. If a substantial portion of a 
work is to be used and the work is commercially available, a professor probably would 
require the students to purchase it. For a discussion of commercial availability and a 
proposal for a change in the law based on commercial availability, see Dratler, supra 
note 54, at 35-49. 

96. Traditionally, out-of-print works had been found to be more susceptible to the 
defense of fair use since there is no substantial market for an out-of-print work; the 
presumption is that, if a market exists, the work would be in print. S. Rep. No. 94-473, 
94th Conc., 1st Sess. 64 (1965) (‘‘A key, though not necessarily determinative factor in 
fair use is whether of not the work is available for purchases through normal channels, 
the user may have more justification for reproducing it than in the ordinary case, but 
the existence of organizations licensed to provide photocopies of out-of-print works at 
a reasonable cost is a factor to be considered.’’). In Kinko’s, the court took permission 
fees into account in calculating the potential effect on the market, contrary to the 
decision in Williams & Wilkins. The cases may be distinguished by the fact that Kinko’s 
copying was found to be commercial and thus presumptively unfair use. 

The emphasis on permission fees as a source of the copyright owner’s incentive to 
create a work introduces an element of circularity to the fair-use analysis. If it is 
accepted that permission fees are an important incentive to authors and publishers and 
the nonpayment of these fees would potentially harm copyright owners, then the 
payment of permission fees would be required in all cases of copying. Yet, the basis of 
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The court then analyzed the plaintiffs’ claim that Kinko’s violated 
the Guidelines. Since Kinko’s use was commercial, it fell outside a 
Guidelines review. In dicta, the court said that under the Guidelines 
review, the copying would be considered excessive. An important 
violation of the Guidelines was Kinko’s failure to provide notice of 
copyright on the copies. Kinko’s also failed the Guidelines’ other tests 
of brevity, spontaneity, and cumulative effect. Significantly, however, 
the court refused to state that the ‘‘prohibitions’’ section of the Guide- 
lines was a “bright line pronouncement’’ or that ‘‘all unconsented 
anthologies are prohibited without a fair use analysis.’’” 

The court awarded the plaintiffs statutory damages totaling $510,000 
and granted an injunction that prohibited future anthologizing. In 
assessing statutory damages under section 504(c), the court denied 
Kinko’s claim that it was an innocent infringer because Kinko’s failed 
to prove that it acted in good faith.°%* The court found it necessary to 
award substantial statutory damages to deter Kinko’s from continued 
willful infringement.*® The court found that Kinko’s offered its em- 
ployees little training in the nuances of copyright law. The court 
indicated that a reasonable good-faith effort to inform employees of 
the law would have consisted of hypothetical situations, a factual 
summary of the state of the law, facts of relevant cases ‘‘or any which 
may illustrate some of the complexities of this doctrine.’’?° 

Kinko’s emphasizes the necessity of being ‘‘reasonably’’ informed in 
the complexities of the law to sustain a good-faith claim of fair use. 
This case provides educators and educational institutions with a basis 
for understanding what information is necessary to substantiate a 
professor’s reasonable good-faith claim of fair use and an educational 
institution’s reasonable good-faith effort to inform its employees. 

Judicial balancing of section 107’s four factors presents the best 
means of preserving the flexibility of fair-use doctrine. This flexibility 
is essential to upholding the Constitutional requirement of promoting 
‘‘the Progress of Science and the useful Arts’’. The Guidelines, while 
not determinative in the case law, have the potential for obstructing 
the fair-use analysis by creating a perception that anything outside the 
Guidelines is unfair. This mistaken view creates a chilling effect on 
fair use by educators. This subverts Congress’ intent in codifying fair 





the doctrine of fair use is that in certain situations, permission is not required. If 
permission is not required because a particular use is fair, it follows that permission 
fees are not required. Therefore, permission fees should not be afforded the same weight 
as are the sales of a work. Sales are the primary incentive for the creation of works by 
authors and publishers. The emphasis on permission fees in this case can only be 
justified by the commercial purpose of the copying by Kinko’s. 

97. 758 F. Supp at 1537. 

98. Id. at 1544. A reasonable good-faith belief must be shown to refute the evidence 
of willful infringement. 

99. Id. at 1545. 

100. Id. 
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use in section 107. If this course continues, the Guidelines will un- 
dermine fair-use analysis and impede the primary function of copyright 
law: to promote progres and benefit the public. 


V. Fair USE AND PUBLIC POLICY 


The judiciary created fair use and Congress codified the doctrine to 
balance the public interest against the exclusive rights of authors. The 
courts’ case-by-case evaluation is necessary to fulfill the primary pur- 
pose of copyright: to promote the public good. The Supreme Court 
upheld the important public interest in fair use in Sony Corp. v. 
Universal City Studios.*** The court emphasized that when a use 
increases the benefit to the public without causing substantial harm to 
the copyright owner, the goals of copyright are served best by finding 
the use fair. 

Education is the nation’s ‘‘paramount public interest.’’*° Given the 
fundamental goals of copyright, educational uses of copyrighted ma- 
terial serve an important public function. Educational photocopying 
disseminates otherwise-unavailable information to students and scho- 
lars. It encourages the creation of new works and facilitates the de- 
velopment of existing information. Without substantial harm to the 
copyright owner, educational photocopying promotes the progress of 
knowledge and the public interest. 

The Sony court held nonprofit, noncommercial uses of copyrighted 
works presumptively fair.1°? Educational uses of copyrighted works, 
even entire works, are presumptively fair unless the plaintiff can 
sustain the burden of proving that the potential for substantial harm 
exists. One may presume that the benefits to society of nonprofit 
educational photocopying outweigh the need to provide an incentive 
to the author. The most significant limitation to the presumption arises 
when the work’s primary market is the educational community. The 
court found that copying entire works for ‘‘time-shifting’’ and time- 
saving purposes may be fair use if the works were otherwise available 
free. If a copyrighted work is owned by a library, students should have 
the right to photocopy the work rather than wait for the work to 
become available. 

If photocopying were unavailable, educators would likely do without 
certain relevant works rather than demand that students purchase them. 
While educational photocopying certainly results in some loss to au- 
thors and publishers, this loss must be weighed against the loss to 
students and the educational system if works were not used by pro- 
fessors. Educators and students would do without information that 
could have benefitted their studies. In short, neither the public nor 





101. 464 U.S. 417, 104 S. Ct. 774 (1984). 
102. PaTRy, supra note 30, at 225. 
103. 464 U.S. at 451, 104 S. Ct. at 793. 
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the copyright owner gains from the non-use of copyrighted works. 
The appropriate solution is to allow educators to make fair use of 
copyrighted works that will serve the students’ needs and promote the 
public interest. An educator’s use should not be restricted by the 
Guidelines, whether imposed by the court, the university, a publisher 
or a commercial copy center. An educator must be able to make an 
independent determination of the statutory right of fair use. 


VI. PROPOSAL FOR UNIVERSITY COPYRIGHT POLICY AND AMENDMENT OF 
SECTION 504 


As discussed ealier, imposing the Guidelines as the maximum bound- 
ary of fair use unacceptably restricts nonprofit educators. Furthermore, 
it is an injustice to the public policy of educational freedom. The 
needs of modern society are not served by an overly cautious limitation 
on the educational use of copyrighted works. Educational institutions 
have a duty to encourage effective teaching and an obligation to protect 
the rights of educators. If institutions of higher education and profes- 
sors do not protect and assert the rights granted under section 107, 
educators will lose these rights. 


A. University Copyright Policy 


Universities should inform their faculty of rights and obligations 
under copyright law and apprise them of the complexities of the 
doctrine of fair use. Education should be modelled upon the types of 
information discussed in Kinko’s. Universities, individually or to- 
gether, should create a policy statement or faculty guide that will 
provide educators with the information they need to make informed 
fair-use determinations. The Guidelines may be a suitable harbor for 
some, but informed educators should fully assert their statutory right 
of fair use. 

The university should seek a clearer definition of the rights available 
under copyright law. Universities can achieve this objective by seeking 
declaratory judgments to define the boundaries of fair use. This would 
prevent publishers from controlling the scope of copyright use. 


B. Amendment of Section 504 


Congress intended to promote and protect educators who have a 
good-faith, reasonable belief that a particular use is fair. In section 
504(c)(2), Congress intended to protect reasonable educators by re- 
quiring the court to remit statutory damages. A court may not award 
statutory damages against an employee or agent of a nonprofit edu- 
cational institution acting within the scope of her employment unless 
the plaintiff proves that the belief was unreasonable. Even if the court 
remits all statutory damages, the time and money expended to defend 
an infringement suit causes a chilling effect on possible fair-use de- 
cisions by educators and educational institutions. 
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Congress must amend section 504. An employee or agent of a non- 
profit educational institution who has reasonable grounds to believe 
that her use of a copyrighted work was a fair use should be defined 
as the prevailing party in a suit for copyright infringement. This result 
would allow the court to award the educator reasonable attorney’s fees 
under section 505. This amendment would further the congressional 
intent of section 504(c)(2) and provide reasonable professors and cop- 
iers with greater security when asserting their rights under section 
107. Additionally, such an amendment would discourage infringement 
actions intended to intimidate educators and educational institutions. 

These proposals allow educators to utilize fair use as Congress 
initially intended in the Act. The ultimate determination of fair use 
must balance the public’s interest against the interests of the copyright 
owners. The doctrine of fair use and its codification in section 107 
demand no less. 


VII. AN APPROACH FOR PROFESSORS: 
A SUMMARY OF THE LAW AND SOME PRACTICAL ADVICE 


Professors need to become familiar with the principles of copyright 
law and educators’ rights under the Act. Reading a survey of the law 
should serve this purpose. With some general knowledge of copyright 
law and the four fair-use factors, a professor who uses reasonable 


judgment should satisfy the good-faith reasonable-belief standard of 
fair use. An analysis of the fair-use factors should be considered before 
photocopying copyrighted material without permission. 

There are two sure methods by which the professor will limit 
liability. The first is to stay within the boundaries of the Guidelines. 
If this is not feasible, the professor may request copies or anthologies 
from a commercial copy center that will handle all necessary permis- 
sions. 

Since providing updated material to students is an important aspect 
of teaching, many professors may prefer aggressive use of the copyright 
law. Professors should first take notice of the use of copyrighted 
material. The professor who is an employee of a bona-fide non-profit 
educational institution will have a strong claim of fair use. However, 
courts may challenge assertions of non-profit educational status. An- 
other means through which to bolster a claim of fair use is to charge 
for photocopied material only the actual cost of photocopying. Any 
charge above that cost (i.e., for handling or assembling) may classify 
the use as commercial. If the use is commercial, requesting permission 
from the copyright owner becomes advisable. The presumption of fair 
use may be strengthened by making a productive use of the copyrighted 
work. The addition of commentary, questions or even novel selection 
of materials may convince a court that a use is productive. 

The professor should also consider the nature of the copyrighted 
work. Excerpts from factual works are more likely to be viewed as a 
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fair use than those from fictional works. The crucial exceptions to 
factual use are the photocopying of unpublished works or factual works 
with a primary market in the educational community. Textbooks and 
unpublished works never should be copied without permission. Ad- 
ditionally, consumable works, such as workbooks, tests or answer 
sheets, should not be copied without permission. 

The third factor one must consider is the percentage of the copy- 
righted work used. If the first two factors lead to a presumption of fair 
use, this factor becomes less important. As previously noted, even the 
copying of entire works may deserve protection under the fair-use 
doctrine. If an entire work or a large portion of a work is to be used 
in a course, it is important to determine whether that work is com- 
mercially available for sale. If the work is available only by permission 
and licensing, fair use may not be the appropriate option. Similarly, 
if an article or book is not commercially available and the professor 
plans to use the work year after year, one should probably seek 
permission. 

The fourth factor one must consider is the effect of the use upon the 
potential market or value of the copyrighted work. The Supreme Court 
found this the most important factor. If the intended market of the 
work is students, the work should not be copied without permission. 

Expensive works should be copied with caution, for copying even a 
portion of the work may constitute the heart of the work. On the other 
hand, copying scholarly articles which have incentives besides finan- 
cial ones may be less risky. In fact, many scholarly journals explicitly 
allow contents to be copied for educational purposes. 

One should consider good faith. Photocopies of copyrighted material 
must conspicuously bear notice of the author’s copyright. Failure to 
honor this factor may destroy any claim of fair use. An author always 
deserves to be credited for her work. The factual situations which may 
require a determination of fair use by professors are infinite, but 
consideration of these factors should provide a firm basis for an 
informed and reasonable belief that the professor’s use is a fair one. 


CONCLUSION 


Professors increasingly need to understand the copyright laws. They 
often need recent information to educate their students properly, and 
such information is frequently found in copyrighted works. As she 
decides how to make use of such work, the professor should be aware 
of protection available under the Act. Universities can facilitate this 
awareness by instituting specific copyright-law manuals. Congress can 
protect professors by providing that professors who have a reasonable 
belief of fair use prevail in copyright infringement suits. In order to 
serve their students’ educational needs, universities should not bow 
to publishers’ pressure to make the Guidelines the maximum of fair 
use. If this advice is followed, education will prosper, as the Act 
intended. 








AN END RUN AROUND THE SHERMAN 
Act? BANKS v. NCAA AND GAINES V. 
NCAA 


INTRODUCTION 


In 1990, the National Football League (NFL), threatened by the 
possibility of legal attack, agreed to permit college juniors to enter the 
NFL draft. While the NFL had made specific exemptions for cases of 
extreme hardship, the league now opened its doors to all juniors, as 
long as those student-athletes renounced their remaining collegiate- 
football eligibility. Under the National Collegiate Athletic Association 
(NCAA) Bylaws’, once a student-athlete has put his or her name on a 
professional-draft list, that player loses all remaining collegiate eligi- 
bility for that particular sport.? Similarly, under the NCAA Bylaws, if 
a student-athlete consents orally or in writing to be represented by an 
agent, that student-athlete loses all remaining eligibility. The NFL’s 
opening of its draft, along with the success of such players as Barry 
Sanders* and Mark Carrier® has increased the attraction for other players 
with college eligibility remaining to enter the NFL draft. 





1. NCAA Manual: NATIONAL COLLEGIATE ATHLETIC ASSOCIATION OPERATING BYLAWS 
(1990-91). 

2. NATIONAL COLLEGIATE ATHLETIC ASSOCIATION BYLAW 12.2.4.2 [hereinafter No Drart 
RULE] provides: 

An individual loses amateur status in a particular sport when the individual 

asks to be placed on the draft list or supplemental draft list of a professional 

league in that sport, even though: 

(a) The individual asks that his or her name be withdrawn from the draft list 

prior to the actual draft, 

(b) The individual’s name remains on the list but he or she is not drafted, or 

(c) The individual is drafted but does not sign an agreement with any profes- 

sional athletics team. 

3. NATIONAL COLLEGIATE ATHLETIC ASSOCIATION BYLAW 12.3 [hereinafter No AGENT RULE] 
provides: 

12.3.1 General Rule. An individual shall be ineligible for participation in an 

inter collegiate sport if he or she ever has agreed (orally or in writing) to be 

represented by an agent for the purpose of marketing his or her athletic ability 

or reputation in that sport. Further, an agency contract not specifically limited 

in writing to a sport or particular sports shall be deemed applicable to all sports 

and the individual shall be ineligible to participate in any sport. 

4. Barry Sanders, while attending Oklahoma State University, won the Heisman 
Trophy for the 1988 college football season. He entered the NFL draft after his junior 
year and was selected in the first round by the Detroit Lions. Sanders was elected the 
NFL’s Rookie of the Year in 1989. 

5. Mark Carrier, a college junior at the University of Southern California, was the 
Chicago Bears first round selection in the 1989 NFL draft. Carrier led the NFL in 
interceptions as a rookie. 
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The recent flood of underclassmen entering professional drafts*, should 
result in an increase in the number of NFL hopefuls with collegiate 
eligibility remaining who will not be drafted by a professional team. 
Under current NCAA Bylaws, undrafted players may not return to their 
respective educational institutions to continue their collegiate-athletic 
careers. This current policy encourages continuous challenges to the 
NCAA eligibility requirements. Two recent federal cases, Banks v. 
NCAA’ and Gaines v. NCAA,® addressed the issue of whether the 
NCAA eligibility requirements violated the Sherman Act. While the 
district court in Banks assumed that the Act applied, the Gaines court 
held that the Act did not apply to the NCAA eligibility requirements. 
In each case, however, the court denied injunctive relief. 

This Case Comment analyzes the impact of the Banks and Gaines 
decisions as they relate to the antitrust analysis of NCAA eligibility 
requirements. Part I reviews the facts and holdings in Banks and Gaines. 
Part II examines the history of antitrust analysis regarding NCAA 
regulations. Part III discusses the future ramifications of Banks and 
Gaines, focusing on the relationship between the student-athlete and 
the NCAA. 


I. FACTS AND HOLDINGS 


Braxton Banks and Bradford Gaines attended and participated in the 


football programs of the University of Notre Dame and Vanderbilt 
University, respectively. Following the 1989 college football season, 
Banks and Gaines each declared themselves eligible for the 1990 NFL 
draft. Both players entered the draft with one year of collegiate eligi- 
bility remaining. The NFL requires any player with remaining collegiate 
eligibility to sign a waiver prior to registering for the draft.1° Banks 
and Gaines each signed the waiver. In addition to registering, each 
player consulted a sports agent. Neither player paid for the agent’s 
services nor did either receive compensation from the agents. In antic- 





6. In 1992, thirty-four underclassmen registered for the NFL Draft. Of the thiry four 
underclassmen, NFL teams drafted twenty-two including nine juniors and one sophomore 
in the first round. 

7. Banks v. NCAA and Univ. of Notre Dame, 746 F. Supp. 850 (N.D. Ind. 1990). 

8. Gaines v. NCAA, Southeastern Conference, and Vanderbilt Univ., 746 F. Supp. 
738 (M.D. Tenn. 1990). 

9. Section 1 of the Sherman Act prohibits every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint of trade or commerce... .’’ 15 U.S.C. 
§ 1 (Supp. 1992). 

Section 2 of the act states: ‘‘Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with foreign nations, 
shall be deemed guilty of a felony... .’’ 15 U.S.C. § 2 (Supp. 1992). 

10. Each player signed a waiver with the following renunciation: ‘‘I hereby irrevocably 
renounce any and all remaining college football eligibility I may have. I wish to be 
eligible for the NFL draft scheduled for April 22-23, 1990.’’ 
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ipation of the draft, both players attended an NFL scouting combine." 
No NFL team selected Banks or Gaines during the 1990 draft. Conse- 
quently, both players pursued the possibility of signing a free-agency 
contract. Neither player succeeded in signing such a contract. 

Although neither Banks nor Gaines received compensation nor signed 
a contract with an NFL team, the NCAA forbade them from participating 
in collegiate football. Under NCAA regulations, a player forfeits his 
remaining eligibility when he registers for the draft. The applicable 
regulation, commonly known as the ‘‘no draft’’ rule,’? applies to all 
NCAA amateur sports. Banks and Gaines also violated the NCAA’s ‘‘no 
agent’’ rule’? when they consulted agents. This rule prevents a student- 
athlete from participating in any sport in which he employed an agent’s 
representation. As a result of the NCAA violations, Banks and Gaines 
lost their remaining year of athletic eligibility. 

Following the NCAA’s refusal to reinstate his eligibility, each player 
filed a separate suit seeking injunctive relief against the NCAA and his 
respective university. The players sought to prevent the NCAA from 
declaring them ineligible for the 1990 season. In his respective lawsuit, 
each player theorized that the NCAA Bylaws violated separate sections 
of the Sherman Act. Banks, who filed his case in federal district court 
in the Northern District of Indiana, argued that the NCAA rules violated 
section 1 of the Sherman Act. The court found the Act applicable to 
the NCAA’s regulation of eligibility. However, it denied the plaintiff’s 
motion for preliminary injunction stating that Banks failed to show a 
likelihood of success on the merits." 

In his case, Gaines contended that the Bylaws violated section 2 of 
the Sherman Act. The court held that the Sherman Act did not apply 
to NCAA Bylaws which regulated noneconomic activities such as ath- 
letic eligibility. Pursuit of economic activity is a prerequisite to relief 
under the antitrust laws. Furthermore, the court opined that if the Act 
did apply, the NCAA maintained a legitimate-business justification for 
the Bylaws at issue because the stated goal of the eligibility rules is 
the preservation of amateurism in collegiate activities.’ 





11. At the NFL scouting combine, representatives from each team test prosepective 
players for speed, agility and strength. After compiling statistics in each category the 
teams rank the players according to ability and position. 

12. No Draft Rule, supra note 2. 

13. No Agent Rule, supra note 3. 

14. The party seeking a preliminary injunction must show: 

1. that he will suffer irreparable harm without the preliminary injunction; 

2. that the harm he will suffer without injunctive relief is greater than the harm 
the defendant will suffer as a result of injunctive relief; 

3. a reasonable likelihood of success on the merits; and 

4. that the injunction will not harm the public interest. 

15. Under a section 1 claim, the court may apply the ‘‘rule of reason”’ test. The issue 
is whether the challenged restraint is one which promotes or suppresses competition. 
Banks v. NCAA and Univ. of Notre Dame, 746 F. Supp. 850, 858 (N.D. Ind. 1990); see 
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A. Holdings 


In Banks, the district court assumed that the Sherman Act applied. 
The court found that the NCAA demonstrated significant procompetitive 
effects and purposes for the Bylaws at issue. Furthermore, the court 
found that Banks had not shown a reasonable likelihood of demonstrat- 
ing either a greater anticompetitive effect or a significant harm to 
consumer welfare. Consequently, the court held that Banks did not 
demonstrate a reasonable likelihood of success on his claim that the 
NCAA regulations in question restrain trade in violation of section 1 
of the Sherman Act.’* Accordingly, the court denied Banks’ application 
for injunctive relief. 

In Gaines, the district court rejected Gaines’ application for injunctive 
relief concluding that: (1) the NCAA eligibility rules are not subject to 
antitrust analysis and (2) even if they were, the NCAA has a legitimate- 
business justification for the rules. Thus, the court decided the NCAA 
did not willfully acquire or maintain monopoly power, and that Gaines 
had no basis for injunctive relief.*” 


II. THE APPLICABILITY OF ANTITRUST ANALYSIS TO NCAA REGULATIONS 


The courts have reached varying conclusions regarding the applica- 
bility of the Sherman Act to NCAA regulations. A strong deference to 
the NCAA’s commitment to promoting amateurism in sports pervades 


certain opinions. Courts have held that NCAA regulations such as the 
eligibility requirements addressed in Banks and Gaines have only an 
incidental impact on trade and should not invite antitrust scrutiny. 

The United States Supreme Court addressed the issue in NCAA v. 
Board of Regents of the University of Oklahoma.** In 1981, the NCAA 
adopted a plan for televising the college football games of all member 
institutions for the 1982-85 seasons. The NCAA purported that the 
plan’s purpose was to reduce the adverse effect of live television 
broadcasts upon game attendance. All member institutions wishing to 
televise their college football games had to comply with the NCAA’s 
plan or risk sanctions. 

Respondent universities, in addition to being members of the NCAA, 
were also members of the College Football Association (CFA). The CFA, 
comprised of major-college-football programs, wanted a greater voice 





also National Soc. of Professional Eng’rs v. United States, 435 U.S. 679, 98 S. Ct. 1355 
(1978). 

Under a section 2 claim, the plaintiff must show that an unlawful monopoly exists. If 
the defendant shows a legitimate business justification, he will negate the showing of a 
willful monopoly. Gaines v. NCAA, Southeastern Conference, and Vanderbilt Univ., 746 
F. Supp. 738, 742. See also Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 
U.S. 585, 105 S. Ct. 2847 (1985). 

16. Banks, 746 F. Supp. at 851. 
17. Gaines, 746 F. Supp. at 738-39. 
18. 468 U.S. 85, 104 S. Ct. 2948 (1984). 
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in formulating their television policies. These universities negotiated a 
separate television contract with the National Broadcasting Company 
(NBC). The NCAA threatened sanctions, so respondent universities 
brought suit claiming the NCAA controls over the television contracts 
violated section 1 of the Sherman Act. 

The district court held that the NCAA controls violated the Sherman 
Act and granted injunctive relief. The court found that the NCAA 
restrained competition in the relevant market (‘‘live college-football 
television’’) in three ways: (1) the NCAA fixed prices for particular 
telecasts of college football games; (2) its exclusive contracts were 
tantamount to a group boycott of other potential broadcasters and its 
threat of sanctions constituted a threatened boycott of potential com- 
petitors; and (3) the plan placed an artificial output limit on the NCAA’s 
product.’® 

The Tenth Circuit affirmed, finding that the NCAA’s plan violated 
the Sherman Act because the plan constituted price fixing that was 
illegal per se. Furthermore, the court found that even if it was not 
illegal per se, the anticompetitive limitation on price and output was 
not offset by any sufficient procompetitive justifications. 

The United States Supreme Court also held that the NCAA’s plan 
violated the Sherman Act. The Court found that although the plan 
constituted horizontal price fixing?° and output limitation, it was not 
illegal per se. The NCAA created a price structure that was unresponsive 
to viewer demand and unrelated to the prices that would prevail in a 
free market. Deferring to the NCAA’s goals, the Court found that 
horizontal restraints on competition were necessary for the NCAA’s 
product to be available at all. However, under the ‘‘rule of reason’’?? 
test, the NCAA did not meet its heavy burden of establishing a sufficient 
justification for this deviation from the operations of a free market. 

Similarly, the Court rejected the NCAA’s contention that the televi- 
sion plan would interfere with live attendance because ‘‘the rule of 
reason does not support a defense based on the assumption that com- 
petition itself is unreasonable.’’?? The plan was not designed to maintain 
a competitive balance among amateur athletic teams. The Court found 





19. Id. at 96, 104 S. Ct. at 2957. 

20. Horizontal price fixing is the cooperative setting of price levels among competitors 
at the same level of operation to eliminate competition based on price. Horizontal price 
fixing remains the paradigm of an unreasonable restraint of trade. See, e.g., Arizona v. 
Maricopa County Medical Soc’y, 457 U.S. 332, 344-48, 102 S. Ct. 2473-75 (1982); 
Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643, 646-47, 100 S. Ct. 1925, 1927-28 
(1980); United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 212-14, 60 S. Ct. 811, 
839-40 (1940). 

21. ‘‘The Rule of Reason requires the court to inquire whether the agreement or 
action challenged as a restraint is one that promotes competition or one that suppresses 
competition.’’ Banks, 746 F. Supp. at 858 (citing National Soc’y of Professional Eng’rs 
v. United States, 435 U.S. 679, 98 S. Ct. 1355 (1978). 

22. NCAA v. Board of Regents of the Univ. of Okla., 468 U.S. 85, 117, 104 S. Ct. 
2957, 2968 (1984) (quoting Professional Engineers, 435 U.S. at 696, 98 S. Ct. at 1367). 
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that the NCAA does indeed have ‘‘market power’’.?* Intercollegiate 
football telecasts generate an audience uniquely attractive to advertisers 
and competitors cannot offer a comparable product and attract a similar 
audience. Additionally, more television exposure would increase some 
institutions ability to recruit for student-athletes. 

In NCAA v. Board of Regents of the University of Oklahoma, the 
Supreme Court recognized that the NCAA eligibility requirements are 
of a different mold than the television regulations and better suited to 
promoting amateurism. The Court did not specifically state that the 
Sherman Act did not apply to these Bylaws, but rather recognized that 
the NCAA needs latitude in maintaining the ‘‘revered tradition of 
amateurism in college sports.’’*4 

Several federal district courts have also addressed the issue of whether 
the Sherman Act applied to NCAA eligibility requirements. In Jones v. 
NCAA,”> a student received compensation for playing hockey during 
two seasons while not enrolled as a college student. The NCAA declared 
Jones ineligible to play hockey at Northeastern University because he 
violated the NCAA’s principle of amateurism. In reviewing the NCAA’s 
decision, the court held that the Sherman Act did not apply to NCAA 
eligibility standards. The court reasoned that antitrust regulation was 
aimed primarily at associations with commercial objectives and applied 
to organizations such as the NCAA only in limited situations. The court 
found that Jones failed to demonstrate how the NCAA’s eligibility 
guidelines had any nexus to commercial or business activities in which 
he might engage.” The court concluded that the NCAA designed its 
eligibility rules to implement the basic principles of amateurism, a 
legitimate organizational goal, and any limitation on access to inter- 
collegiate sports is incidental to the pursuit of that goal.?’ 

Similarly, in Justice v. NCAA,” the district court refused to apply 
the per se rule,” finding it is only ‘‘applicable when the exclusionary 
or coercive conduct is a direct affront to competition, or a ‘naked 
restraint,’ rather than action that merely has an incidental effect on 
competition.’’*° In Justice, the NCAA sanctioned the University of 
Arizona football team for violations of NCAA rules and prevented the 
team from participating in post-season play. The court upheld the 
NCAA’s ruling and stated that the sanctions at issue lacked an anti- 





23. Id. at 111, 104 S. Ct at 2965. 

24. Id. at 120, 104 S. Ct. at 2970. 

25. 392 F. Supp. 295 (D. Mass. 1975). 

26. Id. at 303. 

27. Id. at 309. 

28. 577 F. Supp: 356 (D. Ariz. 1983). 

29. ‘‘Courts have recognized that certain agreements or practices, because of their 
pernicious effect on competition and ‘lack of any redeeming quality’ are presumed to be 
unreasonable and thus per se illegal.’’ Id. at 379 (quoting Northern Pacific v. United 
States, 356 U.S. 1, 5, 78 S. Ct. 514, 518 (1958). 

30. Id. 
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competitive purpose and were ‘‘directly related to the NCAA objectives 
of preserving amateurism and promoting fair competition.’’*! The court 
distinguished these NCAA non-commercial rules from its commercial 
rules. The court held that commercial rules with a discernible economic 
purpose were held subject to antitrust regulation. 

The Fifth Circuit, however, approached the situation differently.*? 
The court assumed, without deciding, that the Sherman Act applied to 
NCAA eligibility rules. The rules did not violate sections 1 or 2 of the 
Act: ‘‘fIjf indicia of anticompetitive intent are lacking, the rule of 
reason analysis applies.’’** The court also found the rules had noncom- 
mercial objectives and enhanced competition** and viewed the rules as 
reasonable in light of the stated goals. Once again, the court deferred 
to the NCAA with respect to regulations it promulgated in the pursuit 
of amateurism. 

Thus, prior to the Banks and Gaines decisions, courts had reached 
different conclusions regarding the applicability of the Sherman Act to 
NCAA regulations. Although they inconsistently applied the Sherman 
Act, the courts have invariably shown a strong deference to the NCAA’s 
commitment to promoting amateurism in sports. Unfortunately, the 
decisions in Banks and Gaines have done little to clear the air in this 
respect. 


III. POTENTIAL EFFECT OF BANKS AND GAINES ON CURRENT LAW 


The Banks and Gaines decisions leave unanswered the question as 
to whether courts may limit the NCAA’s regulation of college athletes. 
The courts categorize the NCAA Bylaws into two types. First, Bylaws 
governing commercial activities, such as the NCAA’s regulation of 
television rights, are subject to antitrust scrutiny. Second, the NCAA 
Bylaws governing noncommercial activities, such as setting eligibility 
requirements, evade scrutiny. In Banks and Gaines the courts catego- 
rized the NCAA eligibility rules as noncommercial. While each court 
obtained a similar result, each obtained the result for different reasons. 

In Banks, the court found that the Sherman Act applied to NCAA 
eligibility rules by analyzing the court’s discussion of procompetitive 
and anticompetitive regulations in Board of Regents. According to 
Banks, although the rules of eligibility promote amateurism, they are 
not exempt from antitrust scrutiny. The Banks court interpreted the 
Board of Regents decision as applying the ‘‘rule of reason’’ test to both 
commercial and noncommercial regulations. In applying the rule of 
reason, a court must go beyond determining whether a challenged 





31. Id. at 382. 

32. McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988). 

33. Id. at 1344. 

34. “‘The eligibility rules create the product and allow its survival in the face of 
commercializing pressure.’’ Id. at 1345. 
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restraint is in pursuit of a legitimate goal. The court must also decide 
whether the restraint has an anticompetitive effect.*® 

The NCAA’s eligibility regulations have an anticompetitive effect 
upon the college and professional football markets. In particular, the 
‘‘no draft’? rule prohibits college athletes from testing the waters of 
professional sports.** The United States Supreme Court does not deny 
that anticompetitive effects of NCAA noncommercial regulation exist. 
However, the Court postulates that the procompetitive effects of the 
regulations outweigh any incidental anticompetitive effects. The Court 
reasoned that the ‘‘no draft’’ and ‘‘no agent’’ rules preserve amateurism 
and promote education. In order to promote college football as distinct 
from professional football, the NCAA must preserve amateurism. Since 
college football is an amateur sport, preserving amateurism is procom- 
petitive. In addition, the Banks court also found that demanding am- 
ateur status among college athletes increases the quality and marketability 
of all college athletic programs.°%’ 

The Banks decision subjects noncommercial NCAA regulations to 
antitrust analysis, but follows Board of Regents in applying the ‘‘rule 
of reason’’ test. If the NCAA proposes a procompetitive effect of its 
regulation, the Bylaw will most likely pass the ‘‘rule of reason’’ test. 
It is of no consequence that the rule also has an anticompetitive effect. 

Gaines takes this analysis one step further by assuming a split exists 
in the NCAA’s objectives. The court concludes that the NCAA’s regu- 
lation of noncommercial activities are exempt from antitrust scrutiny. 
The court distinguishes rules pursuing economic objectives from those 
preserving amateurism. The antitrust laws apply to commercial 
objectives** such as the broadcast and promotion of college football. 
However, the NCAA’s second primary goal is preserving amateurism 
as an integral part of the educational process. The NCAA achieves this 
goal by preventing the commercialization of the college athlete through 
the ‘‘no draft’? and ‘‘no agent’’ rules. Since the rules have noncom- 
mercial objectives, the Sherman Act does not apply to them. 

Furthermore in Gaines, the court acknowledged the Banks decision 
and analyzed the case assuming that the Sherman Act applied to the 
NCAA eligibility regulations.*® The Gaines court found that the NCAA 
has a legitimate-business justification for implementing its eligibility 





35. Banks v. NCAA and Univ. of Notre Dame, 746 F. Supp. 850, 860 (N.D. Ind. 
1990); NCAA v. Board of Regents of the Univ. of Okla., 468 U.S 85, 104, 104 S. Ct. 
2857, 2961-62 (1984). 

36. Banks, 746 F. Supp. at 860. 

37. Id. at 861. 

38. Gaines v. NCAA, Southeastern Conference, and Vanderbilt Univ., 746 F. Supp. 
738, 744 (M.D. Tenn. 1990). 

39. Although the Gaines court analyzes a section 2 claim, the reasoning and finding 
overlap with the Banks section 1 analysis. Even though the tests are different under each 
claim, both courts justify the NCAA rules as pursuing necessary goals and uphold the 
regulations despite any anticompetitive effects. 
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rules to preserve amateurism. Even if a plaintiff could show that the 
NCAA maintained a monopoly of the relevant market, the eligibility 
rules improved the product and benefitted the consumers.*° The eligi- 
bility rules achieve the educational objective and preserve the amateur 
appeal of college football. Thus, the rules do not have an anticompe- 
titive effect and the NCAA does not maintain a willful monopoly in 
violation of section 2 of the Sherman Act. 

Although the Banks and Gaines courts differ in determining whether 
the Sherman Act applies to the NCAA’s eligibility rules, the courts 
obtain identical results with their rulings. Each court justifies the 
NCAA’s actions as being motivated by the pursuit of maintaining 
amateur appeal. At first glance, the decisions appear to render the issue 
of whether the Sherman Act applies moot, however, a closer analysis 
reveals a different conclusion. 

If the antitrust laws apply, the eligibility rules maintain immunity 
from sections 1 and 2 of the Sherman Act. From a judicial standpoint, 
the pursuit of education and amateurism outweigh any anticompetitive 
effects of the regulations. The courts’ decisions merely set precedent 
for the ‘‘no draft’’ and ‘‘no agent’’ rules. The decisions leave unresolved 
the question whether all noncommercial regulations of the NCAA will 
survive antitrust scrutiny. The Board of Regents decision stands for the 
proposition that the Sherman Act applies to NCAA regulations with 
underlying commercial objectives. After a decade of indecision on the 
Act’s applicability to noncommercial regulation, the two most recent 
cases are split on the issue. The Banks court applies the Sherman Act 
to the NCAA’s regulation of noncommercial activities, but the Gaines 
court does not. Future challenges to NCAA regulations will depend on 
which view ultimately attracts a greater judicial following. 


IV. CONCLUSION 


If the Banks view survives, parties challenging the regulations will 
argue that the rules are unreasonable. The commercial/noncommercial 
distinction becomes less critical and courts will apply the ‘‘rule of 
reason’’ test to commercial and noncommercial regulations.** In this 
scenario, the issue becomes whether the procompetitive effects of the 
NCAA Bylaw outweigh its anticompetitive effects. Admittedly, the 
Banks court favored the educational and amateur objectives, however, 
it still considered and balanced the anticompetitive ramifications. 

If the Gaines view prevails, the main issue turns to whether the 
NCAA regulation is commercial or noncommercial. The parties chal- 
lenging a regulation would stress the commercial attributes of the 
Bylaw. Since the rule of reason or legitimate business justification 





40. Gaines, 746 F. Supp. at 746. 
41. If the plaintiff brings a section 2 claim, the courts will seek a legitimate business 
justification instead of applying the rule of reason. 
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analysis would only apply to Bylaws regulating commercial activities, 
it would be to the plaintiff's advantage to characterize the Bylaw as 
pursuing commercial aspirations. Once again, the result turns on the 
balancing of the regulation’s procompetitive and anticompetitive effects. 
On the other hand, a court’s characterization of a Bylaw as noncom- 
mercial will end the antitrust scrutiny. Under Gaines, the Sherman Act 
does not apply to regulations with noncommercial goals. Consequently, 
the anticompetitive implications of a noncommercial regulation escape 
consideration. Absent a change in the court’s jurisprudence, future 
challenges to NCAA regulations will fail in light of the courts’ contin- 
uing deference to the NCAA as the guardian of collegiate athletics. 
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